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External Affairs Power– s 51(xxix) 
Steps 

 

1. Is there a Commonwealth law?  

 Look at the law provided in the question.  

 

2. What is the source of authority for that law? 

 

S 51(xxix): The Parliament shall, subject to this Constitution, have the power to make laws for 

the peace, order, and good government of the Commonwealth with respect to:  

External affairs 

 

State this: (The act/law/section in question) may fall under s 51(xxix) of the Constitution, the 

external affairs power.  

 

3. Characterise the law  

 

State this: The external affairs power is both a NON-PURPOSIVE POWER and a 

PURPOSIVE POWER; it will depend on what aspect of the power is in question.  

 

Implied incidental power test  

 

State this: a law will fall within the implied incidental area of the power if it is a 

reasonable and appropriate means of furthering a purpose supported by the core area 

of the power: D’Emden v Pedder (1904)  

 

 It will concern subject matter or a purpose that is not directly within a particular 

head of power but is seen as necessary because it is incidental to that exercise 

of power.  

 NOTE: when an implied incidental power arises within another power that is 

non-purposive or purposive, then no need to go through the test for implied 

incidental power.  

 

Interpretation and scope of the power 

 

State this: The EA power has been construed broadly by the HC and given quite a 

flexible interpretation (Tasmanian Dams Case (1983)). The power has been interpreted 

so as to encompass four particular aspects; matters/affairs which are physically external 

to Australia, relations with other states/bodies, the implementation of agreements and 

treaties, and matters of international concern. Section __ of the ____________ (insert 

law from question) specifically concerns ____________ (insert relevant issue from 

above). 

 

EA power gives the Commonwealth the power to legislate in relation to: 

1. Geographic externality: legislate on matters/affairs which are physically 

external to Australia (non-purposive power) 

2. Relations with other states/bodies: legislate on matters/affairs regarding 

relationships with other nation states (purposive power) 
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3. Implement agreements and treaties: change Australian law so as to address 

matters of an international concern (purposive power) 

4. Matters of international concern: change domestic law so as to implement 

international agreements/treaties that Australia is a party to (purposive power) 

 

1. Geographic externality: non-purposive power 

 State this: non-purposive power test: if a law is purportedly covered by the 

EA power on the basis that it concerns something geographically external to 

Australia, it is only necessary to demonstrate that the law is ‘with respect 

to’/sufficiently connected to that matter or thing: War Crimes case (1991) 

 The EA power extends to anything ‘which in its nature is external to’ 

Australia (Barwick CJ), or ‘to matters or things geographically situated 

outside Australia’ (Mason J): the Sea and Submerged Lands case (1975) 

 ‘external affairs’ is wide enough to cover ‘places, people, matters or things’ 

external to Australia: the War Crimes case (1991) 

 Although it has been viewed by Brennan and Toohey JJ in the War Crimes 

case that there must be a ‘sufficient connection’ or a ‘nexus’ between the 

foreign issue and Australia, it was held in Victoria v Commonwealth (1996) 

that all that is necessary is that the law deals with people, matters or things 

that are external to Australia.     

 

2. Relations with other states/bodies: purposive power 

 Purposive power test: is the law appropriate and reasonably adapted to 

achieve the purpose of the power? 

 The protection of comity (i.e. friendly relations) between nations is an 

aspect of the EA power. The EA power therefore provides for the enactment 

of laws that punish acts done within Australia that are in violation of 

international comity: R v Sharkey (1949)  

 The pursuit and advancement of comity includes prevention of terrorist 

acts: Thomas v Mowbray (2007) 

 

3. Implementation of agreements or treaties: purposive power 

 State this: purposive power test: to be a law with respect to this aspect of 

the EA power, the law must be reasonably capable of being considered 

appropriate and adapted to implementing the purpose of the treaty: 

Victoria v Commonwealth (1996) 

 

Treaties are not self-executing 

 A treaty will not form part of Australian domestic law until it has been 

implemented in a valid federal law (i.e. enacted by parliament): Walker v 

Baird [1982]  

 

Domestic law must conform to the purpose of the treaty 

 Domestic law must conform to the purpose of the treaty: R v Burgess; Ex 

parte Henry (1936): 

Dixon J required a faithful pursuit of the purpose of the treaty. This would allow the Commonwealth 

to do ‘anything reasonably 


