
Judicial Review 

Jurisdiction  

The issue is whether the decision was made under Commonwealth or State law and which 

court has jurisdiction.  

Federal decisions must go to the Federal courts and State (and local government) decisions to 

the State Supreme Courts. 

 It must be noted that the Federal Magistrates Court has jurisdiction to hear a range of 

applications under ss5-8 of the Administrative Decisions (Judicial Review) Act 1977 

(Cth) (ADJR Act) and certain appeals from the AAT (Administrative Appeals Act 

1975 (Cth) s44AA).  

 Pursuant to s75 of the Constitution, which provides that the High Court shall have 

original jurisdiction in all matters in which the Commonwealth, or a person suing or 

being sued on behalf of the Commonwealth is a party; and in which a writ of 

Mandamus or prohibition or an injunction is sought against an officer of the 

Commonwealth.  

Justiciability   

In Minister for Arts, Heritage and Environment v Peko-Wallsend Ltd (1987) 15 FCR 274, the 

issue was whether the decision of the Federal Cabinet to nominate Kakadu National Park 

Stage 2 for inclusion on the World Heritage List was justiciable? How did the fact that the 

decision was made by Cabinet, using the royal prerogative power regarding international 

treaty obligations when Peko’s interests were not immediately affected, affect the 

justifiability of the dispute?  

 Wilcox J noted that the nature or subject matter of the dispute is an important 

consideration in determining justiciability as well as the effect the decision has on the 

applicant and Sheppard J also considered the identity of the decision maker.  

 Wilcox J considered how the dispute affected Peko as well as the subject matter or 

nature of the dispute (at 304):  

‘...it is not possible to exclude judicial review of a decision merely because it was 

one made by Cabinet, merely because it was a decision taken in the exercise of 

prerogative powers of the Crown or merely because the decision combined both 

these characteristics’ 

 In terms of how Peko was affected, Wilcox J stated that the affect on Peko was not 

immediate enough as stated at 306:  

‘it was not enough that the instant decision to nominate the Park for inclusion 

might lead to some future decision if the Park is listed then the possible decision of 



the Governor-General to make a proclamation or action which would have the 

specified effect.’  

 In terms of the subject matter of the dispute Wilcox J observed, at 307, that ‘the 

decision primarily involved Australia’s international relations’. He concluded that this 

is not an area that the courts are equipped to review and resolve and hence this was 

another reason why the dispute was non justiciable.  

 Sheppard J made some additional comments at 281 in relation to the effect that the 

identity of the decision maker will have on the justiciability of the dispute, in 

particular whether decisions of Cabinet can ever be justiciable:  

‘The way in which Cabinet operates...would pose difficulties for a court in 

endeavouring to determine whether a decision was arrived at in accordance with 

law. The decision-making process does not readily lend itself to this type of 

review or investigation.’  

Meaning of ‘matter’ - requires that there be some dispute between the parties to the action 

which will be quelled by the application of judicial power. Section 75 of the Constitution and 

s39B of the Judiciary Act 1903 (Cth) confers jurisdiction upon the High Court and Federal 

Court respectively to undertake judicial review, require the existence of a ‘matter’. The 

sections state that the court has jurisdiction ‘in all matters...’ or in ‘any matter...’. The courts 

have stated that the term ‘matter’ does have a defined meaning and that it is a requirement 

which relates to justiciability.  

 In Re Mc Bain; Ex Parte Australian Catholic Bishops Conference (2002) 209 CLR 372, the 

applicants were simply dissatisfied with the decision of Sundberg J. In addition to this the 

applicant’s rights, duties or obligations must be immediately affected by the application of 

the judicial power. It is not simply enough that the applicant does not like the decision 

maker’s decision.  

 Regardless of what approach is taken to determining justiciability the goal is still the 

same, that is, to determine whether the dispute is amenable to judicial review.  

Standing  

Standing is a question of who can bring an action to challenge the administrative decision. 

According to the Administrative Decisions (Judicial Review) Act 1977 (Cth) (ADJR Act) the 

applicant must be ‘aggrieved’ by a reviewable decision or conduct (ss 5, 6), meaning that 

their ‘interests are adversely affected’ by the decision or conduct (s 3(4)).  

The ADJR Act test for standing is largely indistinguishable from the general common law 

‘special interest’ test.  

 

 



Australia Conservation Foundation Inc v Commonwealth (1980) 146 CLR 493 

A national conservation body did not have standing to challenge the validity of an 

environmental impact process which would result in the approval of a resort development in 

Queensland.  

 According to Mason J at 530 

“… an interest, for present purposes, does not mean a mere intellectual or 

emotional concern. A person is not interested within the meaning of the rule, unless 

he is likely to gain some advantage, other than the satisfaction of righting a wrong, 

upholding a principle or winning a contest, if his action succeeds or to suffer some 

disadvantage, other than a sense of grievance or a debt for costs if his action fails”  

 A special interest exists where the plaintiff can show actual or apprehended injury or 

damage to his or her proprietary rights, business or economic interests and perhaps social 

or political interests. (Mason J at 530)  

 

Onus v Alcoa Of Australia Ltd (1981) 149 CLR 27  

Facts: The plaintiffs had standing to seek an injunction to restrain the respondents from 

constructing an aluminium smelter which would interfere with Aboriginal relics on the land, 

in breach of the Archaeological and Aboriginal Relics Preservation Act 1972 (Vic). The 

plaintiffs were descendants of aboriginal people of that area and custodians of the endangered 

relics according to their laws and customs.  

“A plaintiff has no standing to bring an action to prevent the violation of a public right if he 

has no interest in the subject matter beyond that of any other member of the public” (Gibbs 

CJ at 36)  

 The test involves in each case a curial assessment of the importance of the concern which 

a plaintiff has with the subject matter and of the closeness of the plaintiff’s relationship to 

that subject matter. Community values and beliefs will be relevant in this assessment. 

(Stephen J at [10]) 

• “At least the plaintiff must be able to show that success in the action would confer on him - 

albeit as a member of a class - a benefit or advantage greater than the benefit or advantage 

thereby conferred upon the ordinary member of the community; or alternatively that success 

in the action would relieve him of a detriment or disadvantage to which he would otherwise 

have been subject - albeit as a member of a class - to an extent greater than the ordinary 

member of the community.” (Brennan J at 76)  

• Cultural, spiritual and historical interests may suffice  

 

 



Simple Ultra Vires  

Simple ultra vires 

Review is available where the decision was not authorised by the enactment in pursuance of 

which it was purported to be made. 

This occurs where the administrator lacks the power to act as they did (as a matter of 

statutory interpretation). 

 You must first ascertain the meaning of the empowering Act, secondly examine the 

breadth of the regulation or decision purportedly made under it, and thirdly decide 

whether the latter is authorised by the former. 

In London County Council v Attorney-General, a 1902 House of Lord’s decision, where the 

private bus companies in London succeeded in challenging the council’s right to run bus 

services, when it was empowered by statute to work only “tramways”. 

In Shanahan v Scott, the 1957 High Court case, the court applied the principle that no general 

power enables a government, the Governor-General or any other delegated legislation-maker 

to make regulations “which go outside the field of operation which the Act marks out for 

itself”. 

That principle was also applied in Toohey’s Case, the 1981 Darwin land claim case that we 

shall discuss later under the heading of improper purpose. 

There, the court held that the declaration of vast tracts of land to be within the town of 

Darwin did not come within the matters “required” or “permitted” or “necessary” or 

“convenient” to be prescribed “for carrying out or giving effect to this Act”, which was an 

Act to do with town planning. 

Procedural ultra vires 

Ss 5(1)(b) & 6(1)(b): Review is available where the procedures that were required by law to 

be observed in connection with the making of the decision were not observed. 

This occurs where the administrator has the power to act as they did only after following a 

certain procedure (a precondition), and the administrator purported to exercise the power 

without following the procedure. 

 Look for preconditions – things you need to do before (not during) you make the 

decision. 

 In Project Blue Sky Inc v Australian Broadcasting Authority (1998) 194 CLR 355 it 

was held that whether invalidity flows from non-compliance with statutory 

requirements, is a question of legislative intent. The judges emphasised that "public 

inconvenience" -- which is a vague and arbitrary notion -should be a weighty 

consideration. The ABA’s failure to meet a statutory requirement to consider 



international treaty obligations did not render the broadcasting content standard 

invalid, despite being unlawfully made.  

 Generally, the relevant legislation is not explicit, so that procedural requirements must 

be assessed by inferring parliament’s intention about the consequences of a failure to 

abide by procedural prescriptions. The question is whether parliament intended a 

procedural breach to be fatal or not: Project Blue Sky Inc v Australian Broadcasting 

Authority (1998) 194 CLR 355   

 In some cases the parent Act will make the position plain. For example, the 

Administrative Appeals Act 1975 (Cth) provides that, subject to specified exceptions, 

a decision-maker must notify those affected by a reviewable decision of the decision 

and their rights to appeal. However, it provides that failure to do so does not affect the 

validity of the decision.  

 In Commissioner of Taxation v Futuris Corporation Ltd [2008] HCA 32, the 

High court ruled that a similar provision could not protect “deliberate failures 

to administer the law according to its terms”. That case concerned s 175 of the 

Taxation Administration Act 1953 (Cth), which provided: “The validity of any 

assessment shall not be affected by reason that any of the provisions of this 

Act have not been complied with”. The court held that a deliberate failure to 

comply with the provisions of the Act constituted a jurisdictional error and 

hence attracted the jurisdiction of the constitutional writs contained in s 75 of 

the Constitution.  

 Procedural requirements may be imposed upon applicants  

In Hunter Resources Ltd v Melville (1988) 164 CLR 234 the provision being 

interpreted did not relate to the procedural steps to be taken by a public body but to 

the requirements that had to be met by an applicant for a prospecting licence.  

 


