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NOTES 

EXTERNAL AFFAIRS POWER  

 Australian Constitution 

51 - Legislative powers of the Parliament 

The Parliament shall, subject to this Constitution, have power to make laws for the 

peace, order, and good government of the Commonwealth with respect to: 

 

(xxix) external affairs; 

Relationship between Australia and other countries? 
 R v Sharkey (1949) 79 CLR 121:  

o HC upheld the validity of a statute making it an offence to engage in sedition 

against the United Kingdom Government, holding that the law pertained to 

Australia’s relations with another government and thus fell within s 51(xxix).  

o ‘The Commonwealth of Australia is a political organisation which is 

associated with other Dominions by political conventions which are 

recognised both by the King’s Dominions and internationally. The relations of 

the Commonwealth with all countries outside Australia, including other 

Dominions of the Crown, are matters which fall directly within the subject of 

external affairs.’ (Latham J at 136) 

 Koowarta v Bjelke-Peterson (1982) 153 CLR 168: 

o Brennan J [258]: endorsed the extension of the Sharkey principle to cover laws 

regarding relations with other “international persons”. Such as the United 

Nations and other intergovernmental organisations.  

 New South Wales v The Commonwealth (the Sea and Submerged Lands Case) (1975) 

135 CLR 337, 373: 

o Barwick CJ: “Whilst the power with respect to external affairs is not 

expressed to be a power exclusively vested in the Commonwealth, it must 

necessarily of its nature be so as to international relations and affairs. Only the 

Commonwealth has international status. The Colonies never were and the 

States are not international persons’.  

o The external affairs power extends to anything ‘which in its nature is external 

to Australia’.  

 Thomas v Mowbray (2007) 233 CLR 307: 

o Gummow and Crennan JJ: [364] ‘The pursuit and advancement of comity 

with foreign governments and the preservation of the integrity of foreign states 

may be a subject matter of laws with respect to external affairs.  

o Three judges held that the application of anti-terrorism laws, in particular 

provisions regarding control orders, to terrorist threats in other countries fell 

within the part of s 51(xxix) that concerns Australia’s relations with other 

countries.  

o Three Judges did not comment.  



o Kirby J (dissent): [410] ‘Whilst I do not doubt that “terrorism” is a matter of 

concern to the community of nations, I do not accept that declaring [the 

control order legislation] invalid … would affect Australia’s international 

relations.’ 

 XYZ v Commonwealth (2006) 227 CLR 532, 543: 

o Gleeson CJ: ‘… it was accepted that the external affairs power at least 

included the power to make laws with respect to affecting Australia’s relations 

with other countries.’  

Does the Act deal with a matter geographical external to Australia? 
 New South Wales v The Commonwealth (The Sea and Submerged Lands Case) (1975) 

135 CLR 337, 373: 

o Barwick CJ: “Whilst the power with respect to external affairs is not 

expressed to be a power exclusively vested in the Commonwealth, it must 

necessarily of its nature be so as to international relations and affairs. Only the 

Commonwealth has international status. The Colonies never were and the 

States are not international persons’.  

o “… the territorial sea (that area between the low water mark and 3 miles off 

shore) and the continental shelf were outside Australian Borders. The whole 

Court held that s 51(xxix) permitted the Commonwealth to exercise power 

with respect to “matters or things geographically situated outside Australia”. 

(Mason J [471]) 

 XYZ v Commonwealth (2006) 227 CLR 532 [17]: 

o Barwick CJ: “… in 1901 much of what was involved in Australia’s relations 

with other countries was attended to in London rather than in Australia. If the 

grant of power [in s 51(xxix)] were not forward-looking, its scope would have 

been quite limited. Just as the United Kingdom has now become a foreign 

power [within s 44(i)], Australia has attained full independence, and the kinds 

of matters of extra-territorial legislative concern that were potentially the 

subject of regulation by the United Kingdom Parliament are now potentially 

part of the external affairs with which the Australian Parliament may be 

concerned.   

o HC upheld the validity of Commonwealth legislation making it an offence for 

persons to engage in sexual activity with children in overseas jurisdictions 

 Horta v Commonwealth (1994) 181 CLR 183: 

o A challenge was launched against the validity of the Commonwealth’s 

ratification of the Timor Gap Treaty with Indonesia, which governed the 

exploration of oil fields lying off East Timor at a time when Indonesia 

occupied East Timor.  

o Argued that the agreement was illegal at international law because Indonesia’s 

conquest of East Timor was an illegal act which was not recognised by the 

International community.  

o HC rejected the argument unanimously that Australia had the capacity to enter 

into the agreement and that the Commonwealth is not restricted by 

international law in the exercise of its powers.  

 Polyukhovic v Commonwealth 


