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VII. JURISDICTIONAL ERROR  

AD(JR)  

 Administrative Decision (Judicial Review) Act, s 5(1)(c) 

 5  Applications for review of decisions 

(1)(c) that the person who purported to make the decision did not have jurisdiction to 

make the decision; 

 

Can a 75(v) or 39B review be used to prove jurisdictional error? 

 The basis for a s 75(v) review – that the constitutional writ is only available if 

Jurisdictional Error is proved.  

 Section 75(v) cannot be overridden by legislation or a privative clause. 

  

 Kirk v Industrial Relations Commission (NSW) (2010) 239 CLR 531 [60]-[77].  

o Kirk ran a company and one of his employees died using machinery owned by 

Kirk.  

o Kirk was charged under NSW Legislation and was tried in the Industrial 

Court.  

o The charge did not specify the act or omission said to contravene the Act.  

o At trial he was called as a witness for the prosecution with the consent of both 

parties.  

o He was convicted and fined.  

o Held: 

 It was a Jurisdictional Error to call him as a witness for the prosecution 

because it breached the Evidence Act. 

 The parties and the Court could not by consent waive the 

Evidence Act requirement.  

 The Industrial court misconstrued their act to all the trial to proceed in 

the absence of particulars of the acts to found the charges.  

 Normally the reasons for a decision and the transcript of the hearing 

are not part of the record, but by legislation in NSW the reasons were 

part of the record there.  

 Any State Legislation taking away from the Supreme Court 

Jurisdiction (ie a state based privative clause) would violate the 

Constitutional status of the Court in a federal Legal System unless it is 

an error within jurisdiction. 

 Whether the matter is discretionary (e.g. whether to allow a lawyer at a 

hearing), a mistake is within jurisdiction. The privative clause is 

effective.  

 Where the matter is mandatory – (e.g. a right to a lawyer at a hearing) 

and this is refused, this is a jurisdictional error.  

 Some errors go to jurisdiction others are within jurisdiction.  



 Certiorari was used to quash the conviction and sentence of Kirk  

Jurisdictional Error in South Australia 

 Public Service Association of SA Inc v Industrial Relations Commission (2012) 249 

CLR 398 

o Section 206(1) of Fair Work Act 1994 (SA) provided that determination of the 

Commission were final and could not be challenged, appealed against or 

reviewed. 

o But could in the full Court of the Supreme Court for excess or want of 

jurisdiction  

o PSA brought two matters they said were industrial disputes before the 

Commission.  

o They were over plans to reduce the size of the public service and to change 

leave loading and long service leave entitlements.  

o The Commission said they had no jurisdiction to hear the matters.  

o Judicial Review in the Supreme Court dismissed the case because the court 

said it lacked jurisdiction.  

o Held:  

 A State law cannot oust the Supreme Court review for jurisdictional 

error – extending Kirk, because it would undermine the constitutional 

status of the Court. [16], [60] 

 The court also referred to s22A(1) of the Acts Interpretation Act 1915 

(SA) legislation to be construed not to exceed the legislative power of 

the State.  

 Excess or want of jurisdiction includes a refusal to exercise 

jurisdiction.  

 Here the question of whether there was an industrial dispute was a 

jurisdictional fact [31].  

 This was an essential preliminary and not a matter of discretion. If its 

answer was wrong it was acting beyond the limits of its jurisdiction.  

 The power to resolve industrial disputes include the duty to exercise 

the power [91].  

Does the claim fall  within one of the eight categories for jurisdictional error? 

 FCT v Futuris Corp (2008) 69 ATR 41, 74-75 [134]  

o Kirby J: 

1. Mistaken assertion or denial of jurisdiction 

2. Disregard for the nature and limits of the functions or powers.  

3. Acting wholly outside jurisdiction (e.g. civil court trying a criminal case) 

4. Acting on the basis of a mistaken event or fact.  

5. Taking into account irrelevant considerations or failing to consider a 

relevant consideration that is a precondition to the validity of the decision.  

6. Misconstruing an act so as to misconceive the function  

7. Bad faith  

8. Breach of Natural Justice 

 


