
LLAW 2214 PROPERTY EQUITY AND TRUST EXAM NOTES 
EXPRESS TRUST 

Who are the parties? 

 Who is the donor? (the person who is handing over legal title to the trustee) 

 Who is the trustee? (the person who is the legal owner of the property, who is under a 

personal equitable and fiduciary obligation to hold to property for the benefit of the 

object or beneficiary) 

 What is the subject? (the property to be transferred to the beneficiary) 

 Who is the object or beneficiary? (cestui que trust) or Object: person or group of 

persons (or valid – ie charitable – purpose) for whose benefit the trustee holds the 

property – the “beneficial” or equitable owner. 

 Who is the settlor? (inter vivos: the person who created the trust) 

What type of express trust is it? 

 Fixed – Beneficiaries have substantial rights to enforce the proper administration of 

the trust, as they are said to have an equitable property interest in the trust.  

 Discretionary – Allows the appointer to have discretion over the trust and the object 

of the trust.  

 Bare Trusts - The trust is held till such time that the beneficiary demand the return of 

subject.  

o Herdegen v Federal Commissioner of Taxation (1988) 84 ALR 271, 281; 

 Today the usually accepted meaning of ‘bare’ trust is a trust which the 

trustee or trustees hold property without any interest therein, other than 

that existing by reason of the office and the legal title as trustee, and 

without any duty or further duty to perform, except to convey upon 

demand to the beneficiary or beneficiaries or as directed by then, for 

example, on sale to a third party. 

o CGU Insurance v One Tel Ltd (in liq) (2010) 242 CLR 147: 

 The interests of the trustee exist no more than to get the trust, protect 

the property, vindicate rights attached to it, and distribute the trust 

according to the position of office.  

Is the trust valid?  

 An express trust is created by the intention of the creator  

Is the trust certain? 

 For a trust to be valid it must meet the three certainties (Knight v Knight)  

 

 

Is there certainty of words, and intention to create the trust? 

 Korda v Australian Executor Trustees (SA) Ltd [2015] HCA 6 [3], [204]-[205]: 

o An express trust will not be valid unless it is clear that the creator has 

intended to create a trust.  

o “an express term in [a] contract that one party is to hold property on “trust” 

for another party, or for a third party’ [109]. 



 Hyhonie Holding Pty Ltd v Leroy [2004] NSWCA 72 [40]: 

o An express trust is evidenced by a deed.  

o Intention must be clear on a true construction of the words used by the 

settlor, when viewed in their context and given their ordinary meaning, that 

he or she intended to create a relationship having the necessary element of 

trust.  

o In inferring intention the court will consider the nature of the transaction, the 

terms of the disposition and the whole of the circumstances attending the 

relationship.  

o Objective intention: Byrnes v Kendle (2011) 243 CLR 253 

Is there an objective intention to create a trust? 

 Byrnes v Kendle (2011) 243 CLR 253: 

o House in Murray Bridge registered under Torrens title to Clifford Kendle.  

o Kendle signed an acknowledgement of trust which declared that he held one 

undivided half interest in the property as tenant in common for Byrnes.  

o Couple separated in 2007.  

o Byrnes assigned her interest under the trust to her son.  

o Kendle argued that there was no intention to create a trust, and that he 

could bring evidence to show his true intention.  

o HC held that there was an intention to create a trust and that intention could 

be proven by the objective evidence contained in the acknowledgement.  

 Heydon and Crennan JJ: [290] ‘The intention [to create a trust] is an 

intention to be extracted from the words used, not a subjective 

intention which may have existed but which cannot be extracted from 

those words. This is as true of unilateral declarations of alleged trusts 

as it is of bilateral covenants to create an alleged trust. It is true of 

alleged trusts which are not wholly in writing as it is of alleged trusts 

which are wholly in writing. In relation to alleged trusts which are not 

wholly in writing, the need to draw inferences from circumstances in 

construing the terms of conversations may in practice widen the 

extent of the inquiry, but does not alter its nature … Subjective 

intention is irrelevant both to the question of whether a trust exists 

and to the question of what its terms are.  

 

Does the language used show an intention? 

 Williams [1897] 2 Ch 12: 

o “Trusts … can be imposed by any language which is clear enough to show an 

intention to impose [a trust obligation]”.  
 


