
Criminal Law & Procedure  EXAM NOTES 
 

Elements of criminal liability 
1. Legal capacity: A person must have legal capacity to commit a criminal 

offence. 
2. Actus reus: Conduct element which must be voluntary. 
3. Mens rea: Fault element/intention, which must be present at the time of actus 

reus 
4. Absence of defences/excuses/justification 

 
Legal capacity 
The prosecution is entitled to the presumption that everyone is responsible for their 
actions, except for insane persons and children. 
 
Doli incapax 
A Latin term which means ‘incapable of wrong’. This doctrine applies to children 
aged between 7 and 14. In NSW, the minimum age for criminal responsibility is 10. 
 
Actus reus 

• Conduct including positive acts, omissions, situational offences and states of 
mind. 

• Situational offences depend on the relationship with a situation e.g. underage 
person drinking alcohol and pub owner. 

• States of mind only regarding the victim’s e.g. in assault, where a 
psychological assault has taken place. 

• All acts are voluntary (Falconer). 
 
Mens rea 

• The guilty mind of an individual/the accused. 
• Includes intention, recklessness, negligence. 
• Subjective mens rea: state of mind of the accused. 
• Objective mens rea: state of mind of a reasonable and ordinary person. 

 
Temporal coincidence 

• The condition that the actus reus and mens rea must not only exist, but are 
present at the same time. 

• Continuing act/series of acts: Allows for a conviction even when temporal 
coincidence may not occur in some cases. This was to extend liability through 
a series of incidents (Fagan). 

 
Burden of proof 

• The legal burden of proof lies on the prosecution, who must prove the guilt of 
the accused beyond a reasonable doubt (Woolmington). 

• The evidentiary burden of proof refers to the rules of evidence in which a 
party to a case must satisfy for an issue to be legally raised. The judge will 
then determine whether this issue can be raised. 

o Prosecution: Must prove the elements of the crime an individual is 
accused of having committed. 

o Defence: Must provide evidence for general defences (e.g. self-
defence), which is persuasive enough for the judge to raise the issue. 
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Property offences – larceny 
• Section 117 Crimes Act: offence of larceny 

o Under section 117 of the Crimes Act, _____ may be liable for larceny. 
• Section 4 Crimes Act: defines property 
• Ilich v R (1987) 162 CLR 110: Wilson & Dawson JJ state ‘larceny is 

committed by a person who, without the consent of the owner fraudulently and 
without a claim of right made in good faith, takes and carries away anything 
capable of being stolen with intent, at the time of such taking, permanently to 
deprive the owner’ 

• Burden of proof: The prosecution must prove all above elements beyond 
reasonable doubt (Woolmington). 

• Elements – Ilich v R: 
o Actus reus 

! Took and carried away, 
! Property capable of being stolen, 
! Which belonged to another, and 
! Without the consent of the owner 

o Mens rea – at the time of the taking, the accused acted: 
! With the intention to permanently deprive the owner, 
! Without a claim of right, and 
! Fraudulently 

o Temporal coincidence: the accused must have mens rea at the time of 
the actus reus 

• Actus reus 
o Took and carried away: a physical removal of the property said to be 

stolen – the slightest movement is enough (Lapier) 
o Property capable of being stolen: must have some value (Perry) and 

must be movable (Young) 
o Which belonged to another: larceny is an offence against possession, 

control and ownership 
! Possession: In one’s physical custody or control 

- Actual: owner intends to possess the property and has 
physical control over it 

- Constructive: may not have physical control/actual 
possession but has the legal right to assume possession 
whenever they wish to do so (Ellis v Lawson) 

! Control: when a person has manual custody and a right to the 
property, but does not own it 

! Ownership: property can be stolen from an owner who is not 
in possession or control of it 

! Abandoned property cannot be stolen 
o Without the consent of the owner (Davies) 

! There must be a difference between mere facilitation and 
consent. If the owner merely facilitates to the taking, but does 
not actually consent, this still constitutes as larceny. 

! Consent by threat may be vitiated (Lovell) 
! Consent by fraud – covered by section 192E Crimes Act 
! Consent due to mistake – an issue arises whether or not the 

accused is liable for taking advantage of the owner’s mistake: 
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- Unilateral: When accused obtains property by owner’s 
mistake and is aware at the time of taking  

- Mutual: When accused obtains property by mistake 
and only later is aware 

! When approaching mistaken consent cases, apply both Potisk 
and Ilich 

! Potisk: accused will not be found guilty of larceny where the 
property is handed with consent even if due to a mistake – 
mistaken consent is still consent 

! Ilich: accused will not be found guilty of larceny unless the 
victim made a fundamental mistake – three types: 

1. The identity of the person (Middleton) 
2. The identity of the goods to be handed over (Ashwell) 
3. Or where an excess quantity was delivered (Russell v 

Smith) 
! Excess money is not considered – mistake of the amount is not 

fundamental. If the owner intends to pass ownership of the 
currency regardless of its amount, this does not constitute as 
larceny. 

! If a fundamental mistake has occurred, the accused 
subsequently becomes aware of the mistake and decides to 
keep the property, it is necessary to also apply Riley principle 
of “continuing trespass”.  

! Riley: once a fundamental mistake is established, the original 
taking is trespassory but the accused forms the necessary mens 
rea later e.g. when they subsequently become aware of the 
mistake. 

• Mens rea 
o With the intention to permanently deprive the owner (Foster) 

! Conditional return: if the accused deprives the owner of their 
property with intention of returning, this is larceny if the 
accused appropriated this property for their own use or 
benefit/another person’s use or benefit. This is regardless of the 
reasonableness of their intention to return (Foster). 

! Altered condition: if the accused returns property which is a 
substantially altered state or with a reduced value, this is 
larceny (Duru) 

! Illegal use of motor vehicles: Section 154A does not require 
permanent deprivation, only lack of consent. 

! Fungibles: for items considered “interchangeable” in every day 
life, the law only focuses on the specific object. E.g. if accused 
borrows a $20 note from victim but repays it a week later with 
different notes equivalent to $20 this is larceny – there was an 
intention to permanently deprive the owner of the specific $20 
note (Cockburn). If the item is still interchangeable but more 
specific e.g. a chair, the focus will be whether the accused 
“appropriated” the chair (Foster). 

o Without a bona fide claim of right 
! A legal right negates larceny but a moral right is insufficient 

and will not negate. 


