
Contract Law Notes 
 
Offer 

 An offer is a statement by the offeror that he/she is willing to enter into a 
legally binding agreement with the offeree on specific terms. (Carbolic 
Smoke Ball) 

 An offer does not exist if it was an invitation to treat. An invitation to treat 
exists where the exchange between the parties was merely an invitation by 
one party for the other party to make an offer to them. (Pharmaceutical 
Society of GB v Boots Cash Chemists); (MacRobertson Miller Airline 
Services v Commissioner of State Taxation) 

 An offer does not exist where it was intended by the offering party to be 
puffery. Puffery exists where one party makes a statements that it does not 
intend for the other party to take as completely accurate. (Carbolic Smoke 
Ball) 

 A mere statement as to the price at which land, goods or services might be 
sold or provided is not an offer. For an offer to exist there must be an intention 
to enter a legally binding agreement. (Re Webster) 

 The general rule in relation to the duration of offers is that they continue to be 
available for acceptance until the time (if any) specified, unless the offer s 
revoked by the offeror in the meantime and provided that the offeree has not 
already rejected the offer, possibly through a counter offer. (Goldsborough 
Mort v Quinn)   

 Revocation can occur at any time prior to acceptance by the offeree. 
Revocation can be expressed by words or conduct but must be to the offeree 
but there is no requirement for it to be done personally it is sufficient if the 
offeree was reliably informed. (Dickinson v Dodds) Where there was a 
specified duration time for the offer and the offeror revokes before that time 
expires, this is allowed. (Dickinson v Dodds) However, this is not applicable 
where the Sale of Goods Act applies. 

 If no time is stipulated for the duration of an offeror it must be accepted within 
a ‘reasonable period’ of time. (Ballas v Theophilos) Regard should be taken 
to the form of communication, the nature of the subject matter and the type of 
acceptance called for when determining a reasonable time. Regard may also 
be had to later events, including correspondence in relation to the offer. 
(Khaled v Athanas Bros)  

 An offer is terminated if the offeree rejects or makes a counter offer. Counter 
offers are treated the same as rejections by the law. (Turner Kempson v 
Camm); (Hyde v Wrench)  

 An offeree does not reject an offer, or make a counter offer, merely by 
requesting further information about the offer. (Gibson v Manchester City 
Council) 

 If consideration has been placed to keep an offer for a period of time, the 
offeror cannot revoke the offer until the time has lapsed as it has become an 
option for the offeree. (Goldsborough Mort v Quinn) 

 
Acceptance 
 



 Acceptance occurs where the offeree (the acceptor) communicates to the 
offeror, whether expressly of by his conduct that he/she is willing to enter into 
a legally binding agreement with the offeror on the exact terms put forward by 
the offeror. (Carbolic Smoke Ball) 

 The acceptance must be unequivocal, in the sense that a reasonable person 
in the position of the offeror would have no doubt that the offeree is accepting 
the offer. (Integrated Lighting v Phillips Electrical) The acceptance must 
also be unconditional which means that the offeree agrees to the exact same 
terms as the offer. (Butler Machine Tool Co) 

 The general rule is that the acceptance of an offer is not effective unless and 
until communicated to the offeror. (Tallerman v Nathan’s Merchandise)  

 Of offeror is entitled to specify the manner of acceptance. This may involve 
dispensing with the requirement of communication. (Carbolic Smoke Ball) 

 Silence cannot amount to acceptance. (Felthouse v Bindley) 

 Acceptance can be implied from the offeree’s conduct. (Empirnall Holdings 
v Machon Paull) 

 Only the offeree can accept the offer. (R v Clarke) 

 Where the postal acceptance rule applies acceptance is effective at the time 
when the letter of acceptance is posed. (Adams v Lindsell) Where the Sale 
of Goods Act applies a posted acceptance is not effective until its receipt.  

 For the postal acceptance rule to apply it must be appropriate to conclude that 
the offeror reasonably contemplated that acceptance would also take place by 
post. (Tallerman v Nathan Mercahndise) 

 Electronic Transactions Act (NSW) 
o Section 13 (1) - If an electronic communication enters an information 

system then the dispatch of the communication occurs when it enters 
that system. 

o Section 13(2) - If an electronic communication enters 2 or more 
information systems then the dispatch of the communication occurs 
when it enters that system. 

o Section 13(3) - If a person has designated an address for receiving 
electronic communications, and then unless otherwise agreed, the time 
of receipt is the time when the electronic communication enters that 
information system. 

o Section 13(4) - If a person has not designated an electronic address for 
receiving electronic communications, and then the time of receipt is 
the time when the electronic communication comes to the attention of 
the person. 

 
Certainty 

 Courts are generally reluctant to invalidate a contract based on uncertainty. 
Where the language used is unclear or obscure the court will try to find 
mutual intention. 

 If the contract is uncertain due to uncertainty on terms the courts will use 
one of three saving techniques in attempting to hold the contract. 

o Saving Technique 1- Where the court is faced with multiple 
meanings the court will select one of those meanings and apply it to 
the contract. (Council of Upper County District v Aus Chilling 
and Freezing Co); (Carbolic Smoke Ball) 



o Saving Technique 2- Terms can be implied using extrinsic material, 
industry standards or ‘reasonableness’. (Biotechnology) 

o Saving Technique 3- Invalid clause can be severed if the rest of the 
contract can be saved by doing. (Whitlock v Brew) 

 If the contract is uncertain due to incompleteness because crucial details 
are omitted the courts will imply terms into the contract to ensure that the 
contract is validly certain. (Biotechnology) 

 Where performance of the contract is at the discretion of the promisor the 
contract promise is illusory and the contract is unenforceable. (Meehan v 
Jones) 

 
Consideration 

 ‘A valuable consideration, in the sense of the law, may consist of some 
right, interest or profit, or benefit accruing to the one party, or some 
forbearance, detriment, loss or responsibility given, suffered or undertaken 
by the other by the other.’ (Currie v Misa Lush J) 

 An agreement that is not supported by consideration is nodum pactum and 
is not legally enforceable.  

 The bargain requirement is that the parties’ exchange something for 
something else for there to be valid consideration. (Australian Woollen 
Mills) 

 The sufficiency rule requires that consideration need not be ‘adequate’ but 
only that it be ‘real’.  

 Consideration can be nominal in value and not an adequate compensation 
for the other parties’ consideration. (Chappell v Nestle) 

 Past consideration is not good consideration and is not valid. (Roscorla v 
Thomas); (Stewart v Casey); (Barba v Gas & Fuel Corp) 

 Performing an existing public duty is not good consideration. (Popiw v 
Popiw); (Glasbrook Bros Ltd v Glamorgan Council) 


