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Provision of Credit 
  

 Credit refers to any form of financial accommodation 
o I.e., provision of cash, land, goods or services for which payment is made in money at a later day. 

  

 Many forms of credit, e.g.: 
o Loans, overdraft, discounting of bills of exchange, provision of credit card facilities, supply of goods and 

services on deferred payment terms (hire purchase, leasing). 

  

  

Finance Contracts 
  

 Finance or credit usually provided under a contract. 

 Common key contractual terms: 
o Obligation to provide finance 
o Right to recovery and reimbursement 
o Right to terminate on specified grounds 
o Warrant accuracy of information provided 
o Require  the provision of certain undertakings 

  

  

Secured Credit 
  

1. Unsecured credit 
o Creditor has right to sue debtor (personal remedy) and under certain circumstances bring contract to an 

end - no security over credit. 
  

2. Secured credit 
o In addition to the right to sue, has a claim against the collateral - some form of security over credit. 

 Collateral - any property which is subject to a security interest/ repayment of a loan. 
  

 Taking security improves prospect of recovery of debt, provided security is adequate (of same value), valid 

(registered) and highly ranked. (priority of debtors over security interests - ranking of debtors) 

  

  

Security  
  

 Security is an interest in property to secure repayment of a debt or performance of an obligation. 

  

 While it  lowers the risk for secured creditors, it increases the risk for unsecured creditors. 

  
o Therefore, In theory, unsecured creditors would only be prepared to lend at a higher rate of interest to 

compensate for higher risk. 

  

 So what is the justification for the borrower to provide security? 

  
o Yet, use of security is widespread in practice. This mismatch between theory and practice is called the 

se u ed le di g puzzle  still ot ee  sol ed - still discussing this problem). 
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Legal Regimes for Security 
  

 Three legal regimes in Australia post February 2012: 

1. Real property legislation + common law for real property securities (e.g. Transfer of Land Act) 

2. Common law supplemented by statutes for security interests in personal property excluded by PPSA 

(Personal Property Security Act) 

3. PPSA for security interests in personal property NOT excluded 

  

 Recap - anything which is not real property is personal property. 

  

  

Classification of Security Interests 
  

 Several ways of classifying, many overlap each other: 

  
o Consensual and non-consensual 

 Consensual - Any security interest that arises by agreement through two parties. 

 Non-consensual - security interest that arises through operation of law where the parties did not 

agree through the parties' interest. 

 PPSA covers only Consensual 

  
o Two-party and third  party 

 2 Party - buyer and seller 

 3rd Party - bank giving a security over mortgage over house 

  
o Real property and personal property 

  
o Possessory and non-possessory 

 Need to have possession over property. 

  
o Transfer of title and hypothecation 

 Mortgage - transfer ownership of their house on the condition that the transfer of title goes back to 

the owners once the mortgage has been paid. 

 Hypothecation - creating a security interest over a specific piece of property in favour of the bank or 

lenders. 

  
o Legal and equitable 

  
o Transfer-based and title retention 

 Transfer-based - when you transfer something to the creditor (title, possession) 

 Title retention - the secured party retains the property in the item (e.g. hire purchase) 

  
o Fixed and floating 

 Whether the security interest is fixed or floating to the asset. 

  

  

Traditional Security Interests 
  

 Legal interests will always defeat equitable interests, unless falls within the recognised exceptions. 
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 4 main types of traditional (i.e. general law/judge made law) security interests are: 

  

1. Mortgage: 
  

1. Legal mortgage 

2. Equitable mortgage 

  

 Involves a conditional transfer of title or ownership (which may be legal or equitable) of property 

to secure repayment of debt. 

 Conditional transfer - the transfer of property to secure a debt with a provision stating that 

the property will be retransferred back to you once the debt has been paid. 

 Where property is Torrens Title land, it operates as a charge - no change in ownership (see charge 

below). 

  

  

2. Charge: 
  

1. Fixed charge (equitable) 

 A company can only sell the asset/s which the lender has a security over if it is in the 

ordinary course of business, otherwise need to get permission from the lender to sell 

asset/s. 

2. Floating charge (equitable) 

 A security that has an underlying asset or group of assets which is subject to change in 

quantity and value. Only if the company fails to repay the loan and/or goes into liquidation, 

does the floating charge become "crystallized" or frozen into a fixed charge. 

  

 Charge is an equitable interest. 

 No transfer of ownership, but involves a proprietary right in favour of the secured party to sell the 

asset if the borrower does not pay off the debt. 

 I.e. when a company borrows money, the lender/bank takes some security over company 

assets for that debt. 

 May be fixed or floating in nature. 

 Floating charge become a fixed charge in event of default (need permission to sell). 

  

  

3. Pledge 
  

1. Legal pledge 

  

 Involves transfer of possession of tangible personal property to secure repayment of a debt. 

 E.g. give someone your computer as a guarantee that you'll return their car by a certain 

time. 

 Transfer may be actual or constructive (deemed to be having an effect in law) and secured party 

has right of sale. 

 Actual possession - actual change/transfer of possession. 

 Constructive possession - the law makes an assumption that possession exists. 

 E.g. you lock a car in your garage and give the keys to another person, so you don't 

have possession over the car anymore 
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4. Lien: 
  

1. Possessory lien (legal) 

1. The right of the secured party to retain goods in its actual possession until its claims are 

satisfied. 

2. General lien 

a. Retain goods to cover all indebtedness. 

3. Particular lien 

a. Retain goods for the debt that relates to that particular good. 

  

2. Equitable lien 

 Lien which is imposed by a court of law - court decides in a situation that a lien exists. 

 Also known as a judicial charge - judge imposes a security interest on a piece of property 

because it will establish fairness. 

  

3. Maritime lien 

 Applies to shipping law 

 E.g. when unpaid seamen -> lien on ship until wages paid. 

  

4. Statutory 

 Lien imposed by statute 

 E.g. own house - pay assessment to counsel every year - when you don't pay assessment, 

local counsel have statutory lien over property until unpaid assessment paid. 

  

 Security interests arising by operation of law. 

 A right to keep possession of property belonging to another person until a debt owed by 

that person is discharged. 

 There is a security interest in favour of the creditor. 

 Many types of liens 

 Most important type is the possessory lien which is the right of the secured party to retain goods 

in its actual possession until its claims are satisfied. 

 So the difference between pledge and lien is that a pledge you have no title transfer, but 

right to sell after default, whereas lien you don't have title transfer nor right to sell, only 

right to possession (hypothecation). 

  

  

Retention of Title (ROT) Arrangements 
  

 Where the secured party retains title to goods  to secure repayment of a debt. 
o The secured party retain title of the goods where the hirer pays monthly repayments until debt is paid 

off. 
o On the last payment of the last period, the title is then transferred to the hirer from the secured party. 

  

 Not classified as security interests under general law. 

  

 Main types of ROT arrangements: 
o Hire purchase, lease, consignment and sale of goods o  ese atio  of title te s ‘o alpa lause  

  

 Where the arrangement involves personal property  classified as a security interest under PPSA. 
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Capacity and Authority 
  

 A finance or security agreement, like any other contract, is invalid unless the parties have legal capacity and 

authority to make that obligation. 

  

 The legal capacity and authority is determined by the legal structure of the parties. 

  

 The main legal structures: 
o Corporations, partnerships and trusts  each with their own rules 

  

 I.e. The main problem here is that parties need to check whether the party whom they are dealing with have 

legal capacity to enter into contract. 

  

  
o Hazell v Hammersmith and Fulham  LBC 

  

 There the local council, H&FLBC, entered into numerous interest rate swap contracts as part a 

strategy to minimise its interest rate payments (fixed and floating) 

  

 Under s111 of the Local Government Act 1972 (UK), the local authority had the power to do 

a thi g ... hi h is al ulated to fa ilitate, or is conducive or incidental to, the discharge of any 

of thei  fu tio s  

  

 The House of Lords held that the interest rate swap transactions were not calculated to facilitate, 

or conducive or incidental to the discharge of its borrowing function. While they were incidental to 

debt management, debt management was not a function 

  

 Since the local council lacked capacity, the swap transactions were void 
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Personal Property Securities Act (PPSA) 
  

Outline of Lectures on Personal Property Securities: 

  

 Background information on PPSA  origins and why  introduced 

  

 Scope of PPSA Act  what transactions are covered, definition of key terms and concepts 

  

 How security interest is created and perfected 

  

 How PPSA resolves priority disputes between: 
o Competing secured parties 
o Secured parties and third party transferees 

  

 Describe Personal Property Securities Register, briefly outline how it works 

  

  

Background to PPSA 
  

 Pe so al P ope t   “e u ities A t  Cth  [ PP“A ] 
 Became law  14/12/2009 

 Commenced operation  01/02/2012 

  

 Australia  3rd common-law country (after Canada and New Zealand) to adopt PPS legislation modelled on 

Article 9 of US Uniform Commercial Code. 

  

 Regarded as one of the most significant commercial law reform. 

  

  

 PPSA has: 
  
o Adopted a functional approach to the definition of security interest. 

  
o Laid down consistent rules for all personal property securities 

 Regardless of the legal structure of the grantor, the location of the security interest and the form of 

the transaction. 

  
o Brought about wholesale changes to the way personal property security is created, perfected and 

enforced. 

  
o Introduced new legal rules for determining priority among competing interests.  

  
o Established a new online national register for security interests accessible 24 hours, 7days a week. 

  

  

 Commercial transactions regulated by PPSA: 
  
o Supply of goods under reservation of title terms. 
o Bailment of construction equipment for use on work site. 
o Supply of books to a bookshop on a consignment basis. 
o Lease of a horse to a farm for breeding purposes. 
o Sale of goods on hire purchase or conditional sale terms. 
o Assignment (or transfer) of account receivables or book debts to a factor. 
o Taki g a o tgage o  ha ge o e  a g a to s a hi e . 
o Accepting a pledge of goods belonging to the debtor. 
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 Underlying reasons for introducing PPSA: 
  

o Establishing a single register for registration of security interests in personal property to replace the 

multiple overlapping State and National registers. 

  
o Harmonizing and simplifying the laws relating to personal property securities, thus minimizing 

inconsistencies in the treatment of security interests. 

  
o Clarifying the law relating to personal property securities and providing greater protection to secured 

parties and third party transferees. 

  
o Facilitating the use of personal property as collateral and thereby making it easier for small and medium 

sized businesses  to borrow. 

  
o Reducing the costs of borrowing using personal property  as collateral for borrowers ithout i k a d 

o ta  assets 

  
o Reducing the transactional costs involved in taking and registering security interests in Australia 

  

  

 PPSA is a Commonwealth Act 
o Made possible by referral of powers by all States as the Commonwealth has limited powers to make 

laws governing securities. 

 States have the powers, so through all states referring power towards Cth, made possible. 

  

 Modelled on similar legislation passed in the Canadian provinces and New Zealand with some differences to 

reflect local needs and drafting style  Australian courts may rely on Canadian and New Zealand case law for 

guidance when interpreting PPSA provisions 

  
o Re Maiden Civil (P&E) Pty Ltd 

 Albarran and Pleash (as receivers and managers of Maiden Civil (P&E) Pty Ltd) v Queensland 

Excavation Services Pty Ltd 

  

 The Co o ealth Pa lia e t, i  e a ti g legislatio  that as odelled o  the Ne  )eala d 
and Canadian legislation, should be taken to have intended the same approach, which was by then 

well-established in Canada and New Zealand, to appl .   
  

 PPSA applies to individuals, companies, partnerships and other legal entities in every Australian State and 

Territory. 

  
o s6 PPSA 

 “o, as lo g as o e tio  ith Aust alia , PP“A applies. 
  

  

Scope of PPSA  to which transactions regulated by PPSA? 
  

 PPSA applies to security interests in collateral that is personal property. 
o Regardless of the identity of the grantor, the location of the collateral, or who has ownership. 
o If real property  PPSA does not cover. 

  

 Under PPSA, hirer/lessee of goods are treated as having granted a security interest in the goods to the owner 

of the goods  regarded under PPSA 
o Same with buyer of goods under ROT terms, consignor under a commercial consignment 
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 As such, the defi itio s of pe so al p ope t  a d se u it  i te est  pla  a u ial ole i  dete i i g the 
regulatory scope of PPSA – the wider, the more transactions covered by the Act: 

  
o U de  PP“A, pe so al p ope t   property (including a licence) other than land, a right or authority 

granted by law, or declared by law not be personal property. 

 I.e.: 

 Real property  land and buildings 

 Personal property  anything other than land 

  
o Note: 

 Fixtures qualify as personal property, but security interests in fixtures are excluded from the 

application of PPSA 

  
o s8 PPSA 

 Excluded security interests found. 

  

  

 Under PPSA, personal property may be sub-divided into: 
  

1. Goods 

 E.g. cars, machinery, crops, livestock 

  

2. Financial property 

 E.g. currency, documents of title, negotiable instruments like cheques, investment instruments like 

shares 

  

3. Intermediated security 

 E.g. uncertificated shares 

  

4. Intangible property 

 E.g. intellectual property like patents, copyright, bank account, receivables 

  

  
o There are some categories of property which cut across the above categories: 

  

 Consumer property & Commercial property 

 Consumer property  property held by an individual other than property held in the course 

or furtherance of a business 

 Commercial property  non-consumer property 

  

 Inventory & Non-inventory  

 Inventory  commercial property held for resale, to be provided under a contract of 

service, as raw materials, or for use or consumption as raw materials 

  
o The classifications serve different purposes under PPSA 

 Will become evident as we progress further 

  

  

 Professor Cuming  the o ept of se u it  i te est is at the o e of PP“A . 
  

 s12(1) PPSA 
o A security interest is : 

 a  i te est i  pe so al p ope t  p o ided fo   a t a sa tio  that, i  su sta e se u es pa e t 
or performance of an obligation without regard to the form of the transaction or the identity of 

the pe so  ho has title to the p ope t  
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o Defi itio  o e s o se sual se u it  i te ests p o ided fo   a t a sa tio   did not rise through 

operation of la , ut th ough so ethi g pa ties ag eed to eate  a d is ge e all  efe ed to as a  i -

su sta e se u it  i te est  su sta e of i te est  to secure performance or obligation of repayment 

of debt). 

  

 PPSA adopts a functional approach to the definition of security interest 
o It does not take into account the form of the transaction, or ownership of the collateral  it covers 

transactions which under the pre-PPSA law would not qualify as security interests. 

  
o What is crucial is that the transaction secures payment or performance of an obligation (although this is 

subject to limited exceptions) and is not excluded by PPSA.  

  

  

 s12(3) PPSA 
o I  additio  to i -su sta e  se u it  i te ests : 

 PP“A also applies to deemed se u it  i te ests  

  

 Dee ed se u it  i te ests   interests in property that may or may not secure payment or 

performance of an obligation. 

 E.g. chattel paper, accounts, consignments and PPS leases 

  

 Deeming  reduce the potential for third party deception 

 E.g. in a lease the lessee/grantor retains possession of the asset even though not the owner. 

 E.g. Hire a car from someone, you have possession over car, but they retain ownership 

 when someone else comes to hire the car from you then, they can be deceived in 

thinking you are the owner. 

 So, parties who lease goods must register it so that other parties can check that they're not 

being deceived. 

  

  

 I  sho t, se u it  i te est  o e s oth: 
o i  su sta e se u it  i te ests  
o dee ed se u it  i te ests  

  
o Some interests are both 

 E.g. finance lease  

  

 Important to note that PPSA introduces several new terms which are not commonly found in pre-PPSA law of 

securities. 
o E.g. collateral, grantor, secured party, chattel paper, accounts, PPS leases, etc. 

 s10 PPSA 

 For definitions 

  

 Whe  PP“A as i t odu ed, the te  se u it  i te est  epla ed all the old te s su h as o tgages , 
ha ges . 
o Where the collateral was personal property 
o These old terms remain relevant for interests in property not covered by PPSA 

  

 This term had the potential to cause confusion among members of the business community in early stages  

PPSA made it clear that the following forms are security interests: 

  
o s12(2) PPSA 

 Specifically recognises the old forms of security as security interests.  

 Charges, mortgages, retention of title arrangements; conditional sale agreements, leases 

(whether PPS lease or not), hire purchase agreements, consignment, pledges, and trust 

receipts. 
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 So, s12(2) will also deem the following as interests: 

 Interest of a transferee under a transfer of  account  (e.g. a receivable) or chattel paper (e.g., 

a hire purchase agreement) 

 Interest of a consignor who delivers goods to a consignee under a commercial consignment ) 

 Interest of a lessor or bailor of goods under a PPS lease 

  

 BUT  important to register goods, etc! 

  

 Note: 
o Regardless of form   subject to the same PPSA rules. 

  

 Under the general law  were different rules for each form of security. 

  

 Many of the old forms  of security interest will eventually disappear as new security 

documentation replace the old. 

  

  

  

 s13 PPSA 
o PPS Lease  a lease or bailment for more than a year 
o Purpose to exclude short term rentals such as a car for a weekend 

 E.g. car for a weekend 

  
o Under previous provision  leases of serial numbered goods for 90 days or more = PPS lease  doesn't 

apply anymore 

  
o BUT 

 PPS lease  not include lease where the lessor is not regularly engaged in the business of leasing of 

goods, or a bailment by a bailor who is not regularly engaged in the business of bailing goods 

 I.e. lessor/bailor transferring goods must not be a business activity for them 

  

  

 Arcabi Pty Ltd 

 Receivers and Managers Appointed (in liq) [2014] WASC 310 where the Court held that rare 

coins and notes owned by investors under bailment and consignment arrangements with 

Arcabi did not amount to security interests as the bailors (i.e., the investors) were not 

egula l  e gaged i  the usi ess of aili g goods .  
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Purchase Money Security Interest (PMSI) 
  

 PMSI  security interest that enjoys super-priority over ordinary security interests 
o E.g. sell car  buyer has no money, so monthly payments  take security in the car that you are selling 

 this security is PMSI 
o Super Priority  first priority regardless of when regitration first took place 

  

 s14 PPSA 
o Definition of a PMSI: 

1. A purchase money security interest means any of the following: 

  

a. Vendor PMSI 

a. a security interest taken in collateral, to the extent that it secures all or part of its 

purchase price 

  

b. Finance /lender PMSI 

a. a security interest taken in collateral by a person who gives value for the purpose of 

enabling the grantor to acquire rights in the collateral, to the extent that the value is 

applied to acquire those rights 

  

c. the interest of a lessor or bailor of goods under a PPS lease 

  

d. the interest of a consignor who delivers goods to a consignee under a commercial 

consignment 

a. Consignment  Co-op sell publisher's books, but don't own them  if they don't sell, 

send back, if they do sell, they receive their percentage of the sale. 

  

  
o But  a PMSI excludes an interest acquired under a sale and leaseback or a security interest in 

consumer goods 

 Sale & leaseback  machine used to produce goods, but in need of money  have paid for the 

machine previously  to get money, sell machine to bank and therefore lease it to the bank for a 

period of time 

  

  

 PMSI's  se u it  i te ests gi e  to fa ilitate the g a to s a uisitio  of ollate al. 
o E.g. when a vendor  makes a loan to the buyer to finance the purchase of an item and takes a security 

interest in the purchased item 

  

 Purpose of granting super-priority  to encourage financing and counteract the situational monopoly enjoyed 

by the financier with a security interest over all present and after-acquired property of the grantor. 
o This is because PPSA allows a financier to take a security interest in all the present and after acquired 

personal property and to obtain priority by registering the security interest 

  
o Above  I.e. 2 theories why given super-priority: 

 New value theory 

 When you give super priority to a vendor who sells goods to a business, nobody suffers  

new asset coming into the business and new asset offsets the debt incurred by the business 

 even though the business incur debt, they are better off as a result of acquiring the asset 

and therefore becomes more profitable. 

 So  theory encourages new value coming into businesses 

  

 Situational monopoly theory 

 Whoever registerred first before PSMI introduced got priority over people who registerred 

later  so PMSI counteracts this problem. 
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 E.g. bank A gives loan to company z  bank A has priority over all of company Z's 

assets due to lending them money before other banks have  therefore if company Z 

wants to take out another loan at another bank, they would have less of an advantage 

over Z's asset's because bank A has an advantage in the security over Z's assets  

therefore no incentive for other banks to lend money to company Z. 

  

  

Attachment (Creation) of Security Interest 
  

 U de  PP“A, the te  atta h e t  is used to efe  to the eatio  of a se u it  i te est  
  

 s19(2) 
o For security interest to attach to collateral, 2 requirements: 

a. grantor have rights (e.g., title or possession), or power to transfer rights in the collateral to 

secured party 

  

b. value is given (loan or promise of a loan) or grantor does an act (e.g. entering a security agreement 

made under seal) by which a security interest arises 

  
o Therefore / At this stage: 

 Security interest is enforceable against the grantor (e.g. between bank and grantor/borrower) 

 But not against third parties yet 

  

 s20(1) 

 For security interest to be enforceable against third parties, 2 requirements: 

 The security interest has attached 

 I.e. as per requirements in s19(2) 

  

 The secured party either:  

 takes possession or control of collateral, or  

 enters into a security agreement evidenced in writing and signed or 

adopted by the grantor: 

 The agreement must contain a description of the collateral. 

 E.g. all of the g a to 's present and after-acquired 

p ope t  o  a spe ifi  pie e of p ope t  

   

  

 "Fixed" 

  
o Under PPSA  all se u it  i te ests a e fi ed  he  the  atta h to ollate al 
o BUT  the parties can agree to defer attachment of the security interest to a later date: 

  

 The use of the te  floati g ha ge  i  the se u it  ag ee e t does ot i pl  that the se u it  
interest attaches a later date 

  

 Re G M Holmes Inc 

 The Saskatchewan CA refused to read into the terms of a floating charge security 

agreement that the security interest would attach at a later stage 

  

 However, it  is open to the contracting parties to agree on the circumstances in which collateral 

can be disposed off in the ordinary course of business by the grantor 
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 Proceeds 

  
o Proceeds  refers to identifiable or traceable personal property derived directly or indirectly from any 

dealing with collateral or proceeds of collateral. 

 E.g. when you sell a car, the cash or cheque you receive from sale8 is proceeds 

  

 s31(1) 

 Definition of proceeds 

  
o TransAmerica Commercial Finance Corp Canada v Royal Bank 

 The Saskatchewan CA explained the distinction between identifiable and traceable in the following 

terms: 

 ide tifia le   ability to point to the particular property obtained by the debtor as a result 

of the dealing with the collateral. 

 E.g. sell car  use money to buy computer  computer is new security 

 t a ea le   situation where the collateral is comingled with other property so that its 

ide tit  is lost.  

 E.g. putting $500 cheque into bank  combine with other funds in bank 

  
o s32(1) 

 If collateral gives rise to proceeds (e.g. when sold) that the security interest continues in the 

collateral as well as its proceeds, unless the secured party authorised the disposal or agreed 

otherwise 

 E.g. sell car, but bank has security over car  security is transformed into cash which the 

borrower/grantor needs to pay back 


