
TOPIC 7: 

STATUTORY EXCEPTIONS TO INDEFEASIBILITY (FRAUD) 
 

INTRODUCTION 

 The TLA provides that there are some exceptions to the indefeasibility principle. 

 Fraud is listed as an exception to indefeasibility in ss 42(1) and 44 TLA 

 The TLA does not define fraud however s 43 TLA dealing with the abolition of the 

doctrine of notice provides that actual or constructive notice of another’s interest does 

not itself amount to fraud. 

 

DEFINITION OF FRAUD 

 The leading case on the definition of fraud is Assets Co Ltd v Mere Roihi 1905 Privy 

Council: 

o Fraud means actual fraud; a dishonesty of some sort. 

o Fraud must be brought home to the person whose title is impeached, or their 

agents. 

o The mere fact fraud may have been discovered if the registered proprietor was 

more vigilant or made further enquiries does not itself amount to fraud. 

HOWEVER 

If the registered proprietor deliberately abstained from making 

enquiries out of fear of learning the truth then fraud may be properly 

ascribed to him/her. 

 

 In Farah Constructions v Say-Dee 2007 HCA, the High Court held that fraud means 

actual fraud or moral turpitude. 

 

NOTICE OF UNREGISTERED INTEREST PLUS SOMETHING MORE 
 

 The abolition of the doctrine of notice in s 43 TLA provides that a registered proprietor 

will have indefeasible title irrespective of whether they took with notice of another’s 

interest. 

o This protection only operates once a person is registered on title. 

o Before registration occurs notice will be relevant in determining priority disputes 

(as with general law land). 
 

HOWEVER 

Notice can amount to fraud if the registered proprietor acknowledged or gave 

an assurance that an unregistered interest will be preserved and that 

acknowledgement or assurance from the outset was not meant to be kept: Loke 

Yew v Port Swettenham Rubber 1913 Privy Council: 
 

FACTS: 

In order to secure the sale of land Port Swettenham Rubber gave an 

express written assurance to Eusope, registered proprietor of 322 acres 

of land, 58 acres of which Loke Yew had an equitable interest in, that it 

would not disturb the latter’s interest. After becoming registered Port 

Swettenham Rubber sought to remove Loke Yew claiming indefeasibility 

of title. 



HELD: 

The Privy Council held that conduct of Port Swettenham Rubber was 

fraudulent and that their registered interests was defeasible in favour of 

Loke Yew’s unregistered interest.  

 Their failure to uphold their assurance was false from the 

outset and part of a fraudulent scheme to acquire the land. 

 

Bahr v Nicolay 1988 HCA 

RATIO: 

NOTICE PLUS POST REGISTRATION REPUDIATION OF AN 

UNDERTAKING TO RECOGNISE AN UNREGISTERED INTEREST CAN 

AMOUNT TO FRAUD 

 

FACTS: 

Bahr sold land to Nicolay in order to raise finance. The contract allowed 

Bahr to lease the land from Nicolay for 3 years after which time it was a 

term of the contract that Bahr could repurchase it from Nicolay. 

However, Nicolay sold the land to Thompson and Bahr’s option to 

repurchase was made a clause of that contract. Thompson refused to 

sell back to Bahr claiming indefeasibility of title. Bahr sought an order 

for specific performance. 

 

HELD: 

The High Court held that Thompson’s repudiation of his undertaking to 

honour Bahr’s option to repurchase the land amounted to fraud, even 

though the repudiation occurred post registration. Mason CJ and 

Dawson J took an expansive view of fraud and held that it was not 

necessarily confined to fraud in procuring registration. Thompson was 

held to hold the land as constructive trustee on behalf of Bahr. 

 

NOTICE OF FRAUD IS ITSELF FRAUD 

 

 A registered proprietor’s indefeasible title will be impeached where notice of fraud has 

been brought home to him/her of his/her agents: Assets Co Ltd v Mere Roihi 1905 Privy 

Council 

 Notice can take the form of: 

o ACTUAL KNOWLEDGE of fraud perpetrated by the previous registered 

proprietor OR 

o CONSTRUCTIVE KNOWLEDGE if the suspicions of the registered proprietor were 

aroused or he/she abstained from making enquiries out of fear of learning the 

truth then fraud may be properly ascribed to them. 

 

SEE CASES NEXT PAGE 

 

 

 

 

 



CONSTRUCTIVE KNOWLEDGE OF FRAUD 

 

 AGC v De Jager 1984 VSC 

FACTS: 

Husband forged his wife’s signature on mortgage documents which were 

witnessed by a person who knew the signature was forged. AGC knew the 

documents were improperly witnessed but registered the mortgage regardless. 

 

HELD: 

Tadgell J held that AGC was dishonest in not finding out the true position given 

they could easily have done so. Their conduct was fraudulent within the 

meaning of the TLA and their mortgage was defeasible. 

 

 Russo v Bendigo Bank 1999 VSCA 

FACTS: 

Halaseh forged Russo’s (mother in law) signature on mortgage documents 

securing a loan to his company. The signature was not witnessed and the 

documents returned to the bank. However an inexperienced clerk employed by 

the bank’s solicitor proceeded to witness the signature believing it to be a 

formality despite being advised not to witness signatures without actually seeing 

them being signed. Neither the bank not solicitor knew the signature was false. 

Russo sought to have the mortgage removed. 

 

HELD: 

Ormiston J held that the bank’s conduct was not fraudulent. Even though the 

clerk’s actions were wrongful they fell short of the degree of impropriety 

necessary to amount to fraud. The clerk’s conduct did not evidence moral 

turpitude or wickedness.  

 

DISTINGUISHING RUSSO AND DE JAGER 

 

In De Jager the mortgagee failed to make further enquires out of fear of 

learning of the fraud whereas in Russo the clerk was not operating 

under such fear, rather she was merely inexperienced and exercised 

poor judgement. 

 

EXAM APPROACH 

 

Where fraud is not actually committed by the registered proprietor it is necessary to 

consider what level of conscious impropriety they may be responsible for: 

o if they wilfully ignored the possibility of fraud by failing to make enquiries then 

such conduct may amount to dishonesty and constructive notice of fraud may 

be inferred. 

HOWEVER 

o if they had no reason to suspect fraud and failed to discover it, whether by 

simple mistake or otherwise, then constructive knowledge of fraud will not be 

inferred. 

 



FRAUD BY AGENTS 

 

 The knowledge acquired by an agent in the course of employment is imputed to their 

principal, therefore the title of a registered proprietor may be defeated for fraud if their 

agent either: 

o was a party to the fraud 

o knew of the fraud when the registered proprietor acquired their title 

o wilfully shut their eyes to the fraud 

 

FRAUD MUST DETRIMENTALLY AFFECT THE DEFRAUDED PARTY 

 

 A registered interest will not be defeasible for fraud unless the fraudulent conduct 

alleged has caused detriment to the defrauded party: Bank of SA v Ferguson 1998 HCA: 

 

FACTS: 

A branch manager forged Ferguson’s signature not on mortgage documents but 

on a statement of financial position and increased the value of Ferguson’s 

property, on the basis of which his loan was approved. Ferguson defaulted and 

argued the mortgage was defeasible due to the branch manager’s fraud. 

 

HELD: 

The High Court rejected Ferguson’s submissions. The fraudulent conduct did not 

affect his legal obligations; it did not increase the amount of the loan or his 

liability to the bank. The changed valuation was not a mortgage term and the 

fraudulent conduct did not operate on Ferguson’s mind nor cause him any 

detriment.   

 

FRAUD BY ONE JOINT TENANT AND THE IMPACT ON THE CO-JOINT TENANT’S TITLE 

 

 A registered interest acquired through the fraud of one joint tenant will not impeach 

the title of the other joint tenants provided valuable consideration is paid for that 

interest and there is no evidence the other joint tenants knew of the fraud (were 

merely passive recipients): Cassegrain v Cassegrain Co 2015 HCA: 

 

FACTS: 

Entries were fraudulently made by director Gerard Cassegrain in the company 

books to show that part of a damages award was owed to him. Later a 

resolution was passed to sell land owned by the company to Gerard and his wife 

as joint tenants in return for reducing the level of debt owed to Gerard by the 

company. Gerard later transferred his share to his wife for $1 so that she 

became sole registered proprietor. The company, under the control of others, 

had learned of the fraud and sought to have the land returned. The company 

argued that Gerard was his wife’s agent and that the fraud was imputed to her, 

thereby impeaching her title. 

 

HELD: 

The High Court held that Gerard was not his wife’s agent therefore his fraud 

could not be imputed to her. There was no evidence on the facts of any 



representations by the wife that Gerard was her agent (much less the scope of 

any authority she had supposedly given him); she was merely a passive recipient 

of an interest in land her husband agreed to purchase. Therefore with regard to 

the first transfer the wife had acquired an indefeasible share. However, 

because Gerard had acquired his share through fraud and then transferred it to 

his wife without her paying valuable consideration, that interest was 

defeasible pursuant to the NSW equivalent of s 44(2) TLA and the wife had to 

transfer that share to the company. Had she paid valuable consideration to her 

husband for his share then she would have acquired full indefeasible title. 

 

SUMMARY OF FRAUD EXCEPTION TO INDEFEASIBILITY 

 

 Once a person becomes registered on title they acquire an indefeasible interest in that 

land (subject to exceptions): s 42 TLA 

 Indefeasibility means that their title is guaranteed by statute and cannot be destroyed or 

invalidated: Breskvar v Wall 

 A registered proprietor’s title will not be defeasible merely because they have notice of 

another person’s interest in that land: s 43 TLA 

 A registered proprietor’s title will be defeasible if it was procured by fraud: ss 42 and 44 

TLA 

 Fraud means dishonesty of some kind or moral turpitude: Assets Co Ltd v Mere Roihi 

and Farah Constructions v Say Dee 

 If a registered proprietor is bona fide and has paid valuable consideration for that 

interest their title is not defeasible, even if it was acquired from a person who was party 

to fraud: s 44 TLA  

 Fraud must diminish the rights of the alleged defrauded party before a registered 

proprietor’s title will be impeached: Bank of SA v Ferguson 

 If a registered proprietor acquires registration through false assurances to recognise an 

unregistered interest that title may be defeasible and the registered proprietor will hold 

that land subject to such unregistered interest: Loke Yew v Port Swettenham Rubber 

o Title will also be defeasible if such an assurance is repudiated post registration: 

Bahr v Nicolay 

 Where a registered proprietor or their agent has actual knowledge of fraud their 

conduct in registering an interest that divests another of an interest in land amounts to 

fraudulent conduct itself and such title will be defeasible in favour of the defrauded 

party: Assets Co Ltd v Mere Roihi 

o The mere fact fraud may have been discovered if the registered proprietor was 

more vigilant or made further enquiries does not of itself amount to fraud: 

Assets Co Ltd v Mere Roihi 

 However if the registered proprietor or their agent deliberately avoided 

making inquiries out of fear of discovering the fraud they will be held to 

have constructive knowledge of it and registration in such circumstances 

would amount to fraudulent conduct itself and will impeach the title:  

AGC v De Jager 

 Fraud on the part of one joint tenant in obtaining registration will not be imputed to the 

co-joint tenants provided they are bona fide themselves and paid valuable consideration 

for that interest: Cassegrain v Cassegrain Co 



EXAM ANSWER STRUCTURE FOR INDEFEASIBILITY AND STATUTORY FRAUD QUESTION 

 

1. Describe the indefeasibility principle, the statutory fraud exception and the meaning of 

fraud. 

2. Identify the conduct in the fact scenario that constitutes fraud. 

3. Was this alleged fraudulent conduct directly attributed to the registered proprietor whose 

title is now being impeached (either as owner or mortgagee)? 

a. If yes the fraud exception is established and the title is defeasible. 

4. If not, can fraud be brought home to the registered proprietor? 

a. This can occur through the registered proprietor’s actual knowledge of the fraud 

committed by the previous registered proprietor. 

b. Or it can occur through the registered proprietor’s constructive knowledge, that is, if 

the registered proprietor’s suspicions were aroused and they abstained from making 

further enquiries out of fear of learning the truth. 

5. If not, was fraud committed by the registered proprietor’s agent and can be imputed? 

6. If fraud could not be established under any of these heads could the in personam exception 

apply? 

 

OTHER REMAINING STATUTORY EXCEPTIONS TO INDEFEASIBILITY  

 

 Where 2 titles cover all or some of the same land, the land included in the previous title 

cannot be included in later title: s 42(1)(a) TLA 

 Where all or any part of land is included in the title by wrong description that interest is 

defeasible: s 42(1)(b) TLA 

o unless the proprietor is bona fide purchaser for valuable consideration or 

derived their title from such a registered proprietor 

 Registration is defeasible by any rights subsisting with respect to any adverse possession 

of the registered land: s 42(2)(b) TLA 

 Registration is defeasible by all easements howsoever acquired which subsist on or 

affect the registered land: s 42(2)(d) TLA 

 Registration is defeasible by the interest of any tenants in possession of the registered 

land (excluding an option to purchase): s 42(2)(e) TLA 

 

CORRECTING ERRORS IN THE REGISTER AND INDEFEASIBILITY 

 

 s 103(2)(a) TLA permits the Registrar to correct any administrative errors of no 

substantive importance. 

o Any such correction cannot prejudice any rights acquired before the correction: 

s 103(2)(b) TLA 

 However in James v Registrar-General 1967 NSWCA, the court held that 

the power of correction did permit the Registrar to add an easement 

that had erroneously been removed, even though the interest in the 

land it attached to was acquired by bona fide purchasers for value 

without notice of the easement, thus undermining the indefeasibility of 

their title. 

 


