
 
 

 The separate legal entity doctrine 
- Companies are legal entities separate and distinct from shareholders, directors, officers, and 

employees (Saloman) The corporate veil protects individuals from liability. 
- A member of a company (even a sole member) may function in dual capacities and enter 

into a contractual relationship with the company (Lee) 
E.g.  
- Saloman – S formed a company with his wife and kids, and sold the company his assets. S 

was still owed payment by the company, so successfully took a floating charge over its assets 
- Lee – Lee held 2999 of 3000 shares. As the company was a separate legal entity, he was able 

to enter into an employment K with it and act as director. 
- Macaura – M transferred his timber business to a company, and took out insurance in his 

own name. But, M could not claim the insurance as shareholders do not have a legal interest 
in company assets. 

 
 Exception: Lifting the corporate veil 
A. Company as agent of the shareholder (NB: Salomon rejected this concept) 
- If the company is an agent, responsibility for liabilities falls on the shareholders as principals 
- But, even in the case of 100% ownership of a company’s shares by one person, courts have 

not inferred agency, e.g. 

 Walker – Directors shuffled money b/w companies to ensure group survived. Companies 
went into liquidation. Directors were liable for not looking after own company’s interests. 

 Industrial Equity – The subsidiary made profits, but the holding company paid the 
dividends. Holding company was charged for paying dividends without making a profit. 

 
To find agency, all of these factors must be established (Smith, Stone v Knight, Atkinson J): 

1. Were the profits of the subsidiary are treated as the profits of the holding company?; 
2. Were the persons conducting the business were appointed by the holding company?; 
3. Was the holding company the head and brain of the trading venture?; 
4. Did the holding company govern the venture, decide what should be done, and determine 

what capital should be embarked on the venture?; 
5. Did the holding company make the business profits by its skill and direction?; and 
6. Was the holding company in effectual and constant control? 

 
c.f. DHN – Subsidiary owned the land, and the holding company conducted the business. The land 
was compulsorily acquired. The Sub couldn’t be the ‘brains’ of the HC – it was not separate, nor its 
agent. They were compensated as a group. (Not followed in Aus) 
 

B. Fraud or improper conduct 
Courts have lifted the corporate veil where a company was used as a vehicle for fraud (Darby; 
Broughan) or where a company has been used as a sham so as to avoid an existing legal obligation 
under K or statute (Gilford; Jones) 
E.g.  

- Gilford – A former MD of G was under a contractual obligation not to solicit G’s clients. He 
tried to avoid this by using a company to steal customers from G. An injunction was granted. 

- Jones – L initially sold his house to J, but then tried to sell it to a new company he had 
created. Specific performance was awarded as the company couldn’t be used to avoid the K 

 
C. Under statute (Insolvent trading) 

Courts may lift the veil in order to give effect to the purpose of statute (Re Bugle Press) 
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