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A. Introduction to Property Rights 
 
Property Law is about the legal recognition of a relationship between a person and their thing, and 
their right to control it – not the actual thing itself.  
 
Property rights are better than contractual rights, as they can be conferred against the whole world 
(except the true owner), rather than just those to party to the contract.  
 
Why have property laws? 

• PROTECTION 
o Person property interests 
o To protect you from others’ property 

• METHOD OF RESOLVING PROPERTY ISSUES 
o E.g. if someone dies interstate 

• REGULATION 
o Law relating to fishing, mining, logging etc.  

 
1. The three dominant property rights (the liberal triad) are: 

Ø The right to use – interact with that thing as you want 
Ø Exclusivity – having a right to stop others from being able to use the property 
Ø Disposition – you can legally throw about the property if you don’t want it 

 
2.  LEGAL and EQUITABLE rights 

Ø Estate – grant of exclusive possession of the land for a period measured by lives. 
Ø Leases – grant of exclusive possession of the land for certain duration measured by years or 

part of a year granted for a monetary rent. 
Ø Easements – a right enjoyed by a person with regard to the land of another person created for 

the benefit of their land, the exercise of which interferes with the normal rights of the owner or 
occupier of the land. 

Ø Profit a prendre – a right to take something off another person’s land, or to take something 
out of the soil. Often accompanied by a license. 

Ø Mortgages – grant of land as security for the loan of a sum of money to be repaid. 
Ø Rentcharge – grant of a charge against land as security for the periodic payment of a sum of 

money. 
 
Remember that if a property right does exist at law, there may be a remedy available in equity. 
 “[Insert P] does not have a legal right in property, as they have not complied with s 28(1) of the Law 
of Property Act for the sale of the property to be in writing. [Insert P] may however have a right in 
equity.” 
 
3. What constitutes a property right? 
 
CASE FACTS 
Davis v Commonwealth (1988) 166 CLR 79 
 
 
 
 
“[Insert P] may have a property right in the symbol 
used, but they will not have a property right in the 
words used.” 

The P was suing the D for a declaration that parts of 
the Australian Bicentennial Authority Act 1980 (Cth) 
was beyond their legislative authority. The P had 
designed and printed clothing that bore the name of 
the Authority and certain symbols. Other articles 
included statements like ‘200 years or suppression 
and depression’. 
The Cth argued that the words listed were off limits. 
P argued that the Cth were trying to attain property 
rights in words and phrases and that this was beyond 
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their legitimate scope of power.  
HELD: In favour of the P. 
 

Victoria Park Racing and Recreation Grounds Co Ltd v 
Taylor (1937) 58 CLR 479 
 
 
 
 
“[Insert P] will not have a right in spectacle against 
[insert D], as there is no property right in spectacle: 
Victoria Park Racing v Taylor”  
 

Taylor built a platform on his land, which was next to 
the horse track so he could view the races. Broadcast 
the results of the races over the radio. Racetrack lost 
business because some people would rather listen 
than go to the race. P claimed they had the ownership 
of the property right in the perspective itself.  
HELD: Racetrack has to build a higher fence if it 
wants to stop spectators outside their land. No 
property in watching something – if you record it, then 
it becomes property.  
HELD: NO PROPERTY in the race itself or a RIGHT 
IN SPECTACLE. 
 

R v McKay 
 
 
 
“The extraordinary measure taken by [insert name] 
may be deemed appropriate considering the high 
regard that the law gives to the protection of private 
property: R v McKay” 
 

M charged with murdering Wicks. M guilty of 
manslaughter – system of bells and tripwires, has 
people stealing his chickens – convicted of murder 
HELD: Jury asked for leniency – conviction should 
stand but sentence reduced. Appropriate to guard your 
chickens? Judiciary prepared to protect your 
measures. How important is property in legal 
jurisdiction? Can sometime take extraordinary 
measures to protect their own property. 
*This case demonstrates how far the law is willing to 
recognise private property rights 
 

Property Rights at General Law (in rem) 
These are rights recognised at law 

Ø Estates and Interests (Numerous Clausus): fees simple, life estates, leases, easements, 
profits a prendre, mortgages, rentcharges 

Ø Valid Title  
Ø Deed 

 
Property Rights in Equity (in personam) 

Ø Express Trusts 
Ø Contracts 
Ø Fraud 

 
4. Licenses 
Licenses are purely contractual – therefore the remedies are not going to be as strong and will be 
limited to damages. 

BARE LICENSE CONTRACTUAL LICENSE LICENSE COUPLED WITH 
PROPRIETY INTEREST 

Verbal and revocable at will (upon 
communication) 
 
Generally no terms to it. 
 
E.g. inviting someone to dinner is 
granting a bare license.  
Unsupported by consideration 
 
Not binding on third parties 

Can be revoked, but not without 
lawful reason. Only claim in 
DAMAGES 
Is a properly documented licence 
E.g. staying in a hotel, renting a 
storage unit. 
Supported by consideration 
 
Probably not binding on third 
parties 

Irrevocable 
 
 
 
 
 
 
 
 
Binding on third parties 
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CASE FACTS 
Cowell v Rosehill Racecourse (1936) 56 CLR 605 
 
 
“If it is determinable that [insert party] holds a 
contractual license only, upon revocation they become 
a trespasser and a claim against [insert defendant] will 
only be limited to damages.” 
 

P paid to enter the racecourse. At some point later he 
was ejected. P sued D for damages for assault. 
ISSUE: Was the P’s right contractual or proprietary?  
If contractual – damages limited to the entry fee if he 
was wrongfully removed. 
If proprietary – the license would be irrevocable and 
damages would be a lot higher.  
HELD: Was only a contractual license.  
 

Heidke v Sydney City Council (1952) 52 SR (NSW) 
143 
 
 
“It appears that [insert P] holds a license coupled with 
a proprietary interest, based on the fact that [insert 
facts]. This will likely result in the successful granting 
of an injunction to prevent [insert D] from [insert 
activity]. 

P wrote to D seeking to hire council grounds, acting as 
a sports organiser for an event. They indicated that 
charges were payable in advance but that these would 
be refunded if the ground became unfit to use. P hired 
grounds, C late revoked. P sued to get an injunction 
as if he had leased the property. 
Injunction was granted. 
HELD: This was a license coupled with an interest and 
was hence irrevocable.  
 

Jaggard v Sawyer Built a house behind another house on a dead-end 
street. Subdivided the land and owned both properties, 
and one had a driveway going over the block of the 
existing house to access it. The new owners had to 
‘trespass’ to get to their house. No legal easement 
was in place.  
HELD: Nominal damages were only granted here 
because: 

Ø P injury was small 
Ø Injury was capable of being estimated in 

money 
Ø Injury could be compensated by monetary 

award 
Ø Would be oppressive to grant an injunction. 

Property rights are not always able to be protected 
and can be changed according to a Judge’s discretion.  

 
 
5. Limits to Land 

Ø Fixture – an item of tangible personal property annexed to land in such a way as to become 
part of the land. 

o Ownership of a fixture follows ownership of the land 
o Whether an item is a fixture or not depends on the degree and purpose of annexation 

Ø Fitting – personal property you take with you when you leave. 
Ø E.g. the tap you install in your garden becomes a fixture, but the hose you attach to it is a 

fitting 
 
- When land is transferred, fixtures will also be transferred to the purchaser. 
- As to what is a chattel or fixture, refer to the degree of annexation and the object (or purpose ie, 

temporary or to add value to land) of annexation (see NAB v Blacker – determined from all the 
surrounding circumstances, no factor has primacy). 

- If the item is affixed, then it is presumed to be a fixture, and the onus of proof is on the person 
alleging that it is a fixture. 

- If the item is freestanding, it is presumed to be a chattel, and the onus of proof is on the person 
alleging that it is a fixture. 
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CASE FACTS 
NAB v Blacker 
 
 
 
 
“It would seem likely that [insert object] would be a 
chattel/fixture based on the criteria set out in NAB v 
Blacker.” 
 

1. Degree of annexation is to be considered by: 
– Whether removal would cause damage to 

the land or building to which the item is 
attached; 

– The mode and structure of annexation; 
– Whether removal would destroy or 

damage the attached item of property; and 
– Whether the cost of removal would 

exceed the value of the attached property. 
2. Object of annexation is identified by: 

– Whether the attachment is for better 
enjoyment of the property; 

– The nature of the property; 
– Whether item was intended to be 

permanent or temporary; 
– The function to be served by annexation 

of the item. 
 
 

 
CASE FACTS 
Palumberi v Palumberi (1986) NSW ConvR 55-673 Dispute over: venetian blinds (free standing); curtains; 

built-in cabinet (not screwed in); TV antenna (U 
brackets); carpets; outside spotlight; light fittings; stove 
(free standing); and portable heater. 
Were these fixtures or fittings? 
HELD: Change in emphasis from the degree of 
annexation to a greater reliance on object or purpose 
of annexation. Consider each individually. Are they 
essential or there for the improved enjoyment? 

 
B. Possession 

Ø Ownership – encompasses the liberal triad of use, exclusivity and disposition. It is the largest 
bundle of rights a person may possess. 

o Property bundle of rights can be carved up. Can give someone the right of use or 
exclusivity, devised by someone else 

o Whoever has the fullest bundle is called the ‘owner’ 
Ø Possession – merely one of the bundle of rights that constitutes private property and 

ultimately ownership. It can give rights against third parties. 
o Most important concept about who is entitled to a particular piece of land 
o Possession requires a physical act and the mental component of intention 
o Something that you can obtain against the whole word (except someone with a better 

possessory title) 
o Ownership trumps possession 

Ø Custody – distinct from possession – e.g. an employee holding goods belonging to the 
employer is generally regarded as having custody only, with legal possession remaining in the 
employer.  

o They are actually in the physical control of the thing. It is a factual thing about whether 
they are the owner or not, because prima facie it looks as though they could be.  

 
Two elements of possession in law 

1) Factum (Fact) 
i. Among the relevant considerations are 

1. Whether the acts of control can be seen as sufficient to exclude others; 
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2. The kind of dominion that is possible from a practical point of view. 
2) Animus Possidendi (Mental Element) 

i. An intention to posses may be found even without the holder having that high 
degree of awareness composed of complete subjective knowledge and an absolute 
resolve to exert exclusive control.  

 
1. Possession of Chattels 
‘Possession’ is very important to proving ownership or title and it is established by factual possession 
and intent to possess as one’s own. There is a focus on ‘control’. 
 
CASE FACTS 
Young v Hichens (1844) 6 QB 606 
 
 
 
 
 
“[Insert party] cannot claim they have possession of 
the chattel, as they did not have control over the item. 
They cannot be seen to have custody until they 
actually have custody: Young v Hickens.” 
 
 

***ACTUAL CONTROL IS THE KEY HERE*** 
IN THE ABSENCE OF CONTROL YOU DO NOT 

HAVE POSSESSION 
 
 

Young was a commercial fisherman who spread a net 
of 140 fathoms (approx 256m) in open water. When 
the net was almost closed, Hichens went through the 
gap, spread his net and caught the trapped fish. 
P said they were in possession of the fish, physical 
possession and had the intent of taking them.  
The issue before the Court was whether the plaintiff 
could successfully allege that he had a prior 
possessory right, which was superior to that of the 
defendant. That is, had enough been done by the 
plaintiff to claim ownership through possession? 
HELD: that the defendant had acted unjustifiably (or 
unconscionably), the plaintiff was still in the process of 
gaining possession, but had not, in fact, yet obtained 
possession. Until the nets had closed, the plaintiff did 
not have control of the fish.  

The Tubantia [1924] All E.R.Rep. 615  
 
 
 
 
 
 
“In the circumstances, [insert party] can be seen to 
have done all that was possible to assert possession 
and therefore they sufficiently possess the item in fact 
and in law.” 

In 1916, a German warship sank the Tubantia. In 
1922, the Ps began a salvage operation. Diving 
operations began with the intent of salvaging it. In July 
of 1923 the defendants proceeded with their 
steamship, Semper Paratus to the place of the 
Tubantia. According to the plaintiff, the proximity of 
this steamship interfered with their operations.  
ISSUE: Whether the plaintiffs had successfully 
possessed, in fact and intent, the whole of the 
Tubantia.  
HELD: in favour of the plaintiff.  

• Physical control amounts to ‘the use and 
occupation of which the subject matter is 
practically capable.’ In this case control 
sufficient to exclude others from interfering 
without the use of unlawful force.  

• Given the nature of the item the difficulty 
involved in extracting them and the unwieldy 
status of the wreck, the short periods of actual 
dive operations was not a critical factor.  

Furthermore, this reasoning was supported by the 
public policy – that the law should encourage this type 
of ‘bold and costly work’ which was of ‘great public 
importance.’ 
 

Bremner v Bleakley (1923) 54 O.L.R. 233 
 
“[Insert party] can be seen to have possession of the 
chattel as it is a ‘wild’ object and they simply took 
advantage of the ‘natural advantages’ of the land.” 
 

Sand was blown from the respondent’s land to the 
appellants. The appellant was able to capture the sand 
by digging holes. This prevented its return when the 
wind changed direction. Having captured the sand, the 
appellant proceeded to sell it. The respondent sought 
an injunction to prevent the appellant from ‘capturing’ 
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***WILD OBJECTS/ANIMALS MUST BE 
PHYSICALLY CAPTURED BEFORE POSSESSION 

IS OBTAINED*** 

the sand in this manner. 
HELD: It was reasonable for the P to capture the sand 
as it was not a chattel. They did not interfere with the 
R’s land. 
 

Armory v Delamirie (1722) 93 ER 664 
 
 
 
“[Insert party] had a prior possession which provided a 
better possessory title – higher against anyone but the 
true owner.” 
 
***COMPETING INTERESTS WHEN THE OWNER IS 

NOT MAKING A CLAIM*** 

Facts: 1722 – an apprentice chimney sweep found a 
jewel whilst cleaning. He took it to a goldsmith to have 
it appraised. Goldsmith tried to lowball Armory. Armory 
said no to the Goldsmith’s offer. Goldsmith didn’t give 
him the jewel back.  
Issue: Who had better right? 
Decision: HC held for boy on the basis that he had 
prior possession which provided an element protected 
against all but someone with a superior right. (The 
original owner was unknown and there was no claim 
by the occupier of the house.) 
 

National Crime Authority v Flack (1998) 156 ALR 501 
 
 
 
“[Insert party] maintains control as there is an intention 
to control all items known and unknown on his/her 
property. They hold a superior possessory right than 
anyone else does, despite no knowing about it.”  
 
 

***POSSESSION CAN EXIST EVEN WHEN YOU 
ARE NOT AWARE OF ITS EXISTENCE*** 

FACTS: Flack is a tenant in a housing department. 
Other people have access to the house, son is a drug 
dealer. In 1994 the Police find a suitcase of $433,000 
in the apartment. She claimed it was not hers. No 
prosecution was launched against the son. Flack 
brought proceedings requiring that the briefcase and 
money be returned to her. “Found in my house, in my 
control” 
ISSUE: Had Mrs. Flack, as occupier, manifested 
sufficient intent to control all chattels, known and 
unknown, which were on the premise? 
HELD: Favour of Flack. Entitled to reclaim the suitcase 
back. 
 

Waverley Borough Council v Fletcher [1995] 4 All E R 
756 
 
 
 
A party will only retain possessory title of the thing if it 

was found unattached to the land. If the item is 
attached to the land then it remains the ownership of 

the landholder and not the finder. 
 

Where the item is found unattached to the land, the 
land owner will only have a better title if they can 

demonstrate that they have manifested an intent to 
control the land and anything that may be found on it. 

Council was the freeholder owner of a park, used by 
the residents for recreational purposes. Fletcher came 
across a medieval gold brooch. Gave to the authorities 
but when the true owner could not be located, claimed 
it back. The council resisted – “we own the property, 
you have the right to be there, it belongs to us.” 
ISSUE: Who was entitled to the brooch? The Council 
or Fletcher? 
HELD: Where an article is found in or attached to land, 
the landowner will normally have the better title.  
By contrast, where the item is found unattached to the 
land, the owner of the land will only have a better title 
if that person can demonstrate that they have 
manifested an intent to control the land and anything 
that might be found on it.  
In this case, the item was attached to the land, and the 
actions of F in using a metal detector and them 
removing the property was not permitted.  
 

Re Jigrose [1994] 1 Qd R 382 
 
 
 
 

***ABANDONMENT CASE – HAS THE ITEM BEEN 
LOST OR ABANDONED? TO ABANDON 

SOMETHING IT REQUIRES ABANDONMENT IN 
BOTH FACT AND INTENTION*** 

Centered on whether bales of hay (worth $20k) had 
been abandoned by the vendor when the land was 
sold to the purchaser. They had not been included in 
the K of sale, yet they were present on the land when 
the purchaser took possession. 
HELD: The court recognised that there was a 
significant difference between losing something and 
abandoning it. In abandonment there is no longer any 
intent to retain possession. On the facts of the case, 
the purchaser acquired ownership of the hay. 
FOCUS is on the intention of the original owner. Have 
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they intended to abandon the item or merely 
misplaced it or forgotten about it? Then see if the new 
owner has done anything to appropriate the item. 

Hannah v Peel 2 All E.R. 288 
 
 
 
 
“[Insert party] holds a superior possessory title over 
[insert other party] as they found it first, regardless of 
the fact that it was on X’s property. [1st party] holds a 
superior possessory title over anyone except the true 
owner.” 

Involved a house, which was owned by the D. The 
property was unoccupied from 1938-1940 except for a 
brief period for housing British soldiers. The P was 
stationed at the house and found a brooch. Handed it 
into police who then passed it on to the D. The brooch 
did not belong to the D and the true owner was never 
found. The P maintained a right to the brooch itself, 
against all others except the true owner. 
ISSUE: Did the P have a title that was superior to the 
owner of the land? YES. The finder was the second in 
time, in terms of having possession. He had prior 
possession to the defendant. 
HELD: ‘The general principle is that the first finder of a 
thing has a good title to it, against all but the true 
owner, even though the thing is found on the property 
of another person.’ 
 

 
2. EXCEPTIONS to POSSESSION OF GOODS: FINDERS 

Ø If the person on whose property the thing is found owns the ‘thing’ itself.  
Ø If the finder is trespassing or wrongdoing at the time of finding it. 

o E.g. if someone breaks in somewhere, and finds something – it is not theirs.  
Ø If the finder, finds the ‘thing’ as the agent of another person. 

o They would hence be finding it on behalf of the other person 
o E.g. if someone was mowing the lawns and found something in the grass, the item 

belongs to their employer. 
o E.g. an agent of a business finds it on behalf of the business. 
o HOWEVER NOTE THE DIFFERENCES IN THE FOLLOWING CASES; 

 
CASE FACTS 
Willey v Synan (1937) 57 CLR 200 
 
 
“[Insert party]’s finding of the good was during the 
course of his/her work and hence belonged to their 
employer.” 

The plaintiff was a sailor who found money on a ship 
while travelling from New Zealand to Australia. High 
Court held that if an employee finds goods in the 
course of their work, those goods will belong to the 
employer. 
HELD: The money was found in the course of his work 
and hence belonged to the employer. 
 

Byrne v Hoare [1965] Qd.R. 135 
 
 
“The finding of the [insert item] was merely incidental 
to the fact that [insert party] was working at the time, 
and they hence retain a possessory title.” 

Finding of gold by police officer in drive in theatre.  
HELD: Possession was his and not his employers. 
'[The policeman] was not conducting a search when 
he found it, and he had not been allowed access to a 
private place for the purpose of performing his duties, 
but was walking where any member of the public 
coming from the theatre might have walked. The fact 
that he was on duty when he happened to see the 
gold was merely incidental.' 
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Parker v British Airways Board 
 
CASE FACTS 
Parker v British Airways Board [1982] 1 All E.R. 834 
 

Contest over rights to the proceeds from the sale of a 
gold bracelet found by the plaintiff in the executive 
lounge at Heathrow Airport. 
 

 
Court held that the occupier will prevail when a chattel is discovered in an area over which there is a 
‘manifest intention’ to exercise control over the chattels that might be found there. It was found on the 
facts that the Board lacked the necessary manifest intention to control the lounge area, which was a 
place of regular public access. 
Pursuant to Lord Justice Donaldson sets out obligations  

Finder 
Ø No rights unless (1) goods are lost or abandoned; and (2) the finder takes the goods into 

care and control; 
Ø Limited rights if take possession with dishonest intent; 
Ø Possessory rights good against all except someone with prior, better right; 
Ø If in the course of employment they find on behalf of employer; and 
Ø Finder has an obligation to take reasonable measures to find the true owner. 

Occupier 
Ø Superior rights if goods are in or attached to the land – regardless of any awareness of the 

presence of goods; 
Ø Superior right if chattel on the land – only if prior to the finding the occupier manifested an 

intention to exercise control over the buildings and things in or on it; 
Ø To manifest an intention, the owner/occupier must take reasonable precautions to ensure 

lost things are found; and  
Ø Same principles apply to boats and cars as for buildings. 

 
3. ‘Nemo dat’ Principle 
Means you can’t give better title than what you have got Applies to land and chattles. 
Exceptions to the rule: 

Ø Market overt; Sale by a mercantile agent; Seller in possession; Buyer in possession; and Buyer with 
voidable title. 
 

4. Possession – Real Property 
Ø You ‘possess’ land when you occupy it (substantial occupation needed – live there, built on it, 

fences, crops etc.), with intent to exclude all others (including those who may have a better 
claim). 

Ø The CL recognises possession as a right in land – any possessor has a right to sue to protect 
or recover the possession itself regardless of the estate. 

Ø Possession:  
o Is a factual assertion of entitlement; 
o Will be objectively assessed on the facts according to the nature of the land, the extent 

and history of the occupation, its inconsistency to the claims of others, the 
advertisement of the occupation to the world. 

§ Where these two things are satisfied, a person is in possession of land 
Ø Court’s approach to the matter is by considering whether the P or the D has a relatively better 

right to the land.  
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Ø Possession does give rise to an interest in the land and the person who is dispossessed of the 
land will succeed in recovering the land unless the D can prove a superior right to possession. 

Ø The defendant may prove such a superior right to possession by showing that he/she has: 
o A prior and thereby superior right to possession; or 
o A documentary title. 

 
CASE FACTS 
Perry v Clissold [1907] A.C. 73 
 
 
 
A person in possession of land, and who has assumed 
the character of owner and exercising peaceable the 
ordinary rights of ownership has good title against all 

but the rightful or true owner. 
 

Clissold takes possession of land by putting up a 
fence and using the land. Ten years later, government 
wants to expropriate the land, Clissold is dead and his 
estate claims that the government must pay 
compensation based on possessory interest if decide 
to expropriate land. 
Does the estate of Clissold (possessors) have a claim 
to compensation? YES. The court holds that if a 
person in possession of the land and has ‘assumed 
the character of owner and exercising peacefully the 
ordinary rights of ownership’ has good title against all 
but the rightful or true owner. 
 

Asher v Whitlock (1865) L.R. 1 Q.B. 1 
 
 
 

***RELATIVITY OF TITLE*** 
Possession is traced with reference to any early 

possession that a plaintiff/defendant might be able to 
demonstrate. 

 
PRIOR POSSESSION WILL USUALLY HAVE A 

BETTER RIGHT TO TITLE 

In 1850 Williamson takes possession of the land. 
Remains in possession because the true owner never 
seems to come back. Passes onto wife who remarries 
and has a second husband in 1861. Possession goes 
to daughter and then to heir at law.  
Heir at law and the 2nd husband are the P and D and 
both claiming possession. 
The plaintiff (heir at law). Williamson had the first 
possessory title which has passed on (through the law 
of succession) to his wife, daughter and the heir of law 
of the daughter. Thus, the heir at law is really claiming 
the possessory title of Williamson and not their own 
possession.  
 

Allen v Roughley (1955) 94 CLR 98 
 
As a right, possession continues until it is abandoned. 
 

In 1823, Cusbert went into possession. He remained 
there until he died in 1895. Cusbert left by will to his 
son William a life estate, and the remainder in fee 
simple went to his other children. Allen (son-in-law of 
Cusbert) went into possession in 1898 and remained 
there. They all lived in the house. In 1942 William died, 
and in 1950, the other children under Cusbert’s will 
brought an action to recover the land from Allen, who 
had stayed on the land after William’s death. The other 
children of Cusbert expected to take a fee simple title 
pursuant to the will on the end of William’s life-
tenancy. 
 

 
5. Adverse Possession  
 This is possession which is peaceful (not by force) and open (not secret), and without the consent of 
the owner or prior possessor.  
The two common law requirements for adverse possession are; 

(1) That there be factual possession; and 
(2) That the possessor has the intention to possess 

 Over time a possessor gets an estate in fee simple through adverse possession (squatting);  
Ø Common law – 60 years  
Ø Now – 15 years; s 31(c) Law of Property Act 1936 (SA); s 4 Limitations of Actions Act 1936 SA 

Where a person who has possession is dispossessed, they remain a prior possessor.  
Possession may be obtained without formality; s 31(c) Law of Property Act 1936 (SA). 


