
i. Identify the promisor and promisee 
-‐ Unilateral: (1 promise = executed consideration) means consideration in the form of an act or 

forbearance or  
-‐ The promise is made by the promisor in return for an act by the promisee.  The 

promisee’s act is the consideration.  The consideration is therefore executed 
-‐ At the time of formation the offeree has already perfomed all their obligations (they are 

executed) 
-‐ Bilateral contract (2 promises = executory consideration) means consideration in the form of 

a promise 
-‐ Each party’s promise is consideration for the other party’s promise.  The consideration is 

therefore executory on both sides 
-‐ At the time of formation, the obligation of both parties remain to be peformed 

ii. Identify the Promise 
-‐ The agreement of the parties must first be determined 
-‐ A promise is made by the promisor in return for an act done by the promisee in unilateral 

contracts 
iii. Consideration 
a. Consideration can be in the form of an act, forbearance or promise and must be provided by or on 
behalf of/move from the promisee  

-‐ ‘Forbearance of one party…is the price for which the promise of the other is bought, and the 
promise thus is given value and is enforceable’  

-‐ Dunlop Pneumatic Tyre Co Ltd v Selfridge & Co Ltd 
-‐ Or someone acting on behalf of the promisee (agent) 
-‐ Consideration need not move to the promisor 

 
b. There needs to be a Nexus between the promise and consideration 

-‐ Connection  
-‐ Nexus exists because something is exchanged for another 
-‐ Australian Woollen Mills Pty Ltd v The Commonwealth 
-‐ Past consideration as a sub section to connection 

 
c. Consideration may be a benefit to the promisor or a detriment to a promisee incurred at the 
promisors request 

-‐ Legal or Practical benefit 
-‐ Detriment can be found in the act or forbearance (performed at the promisors request) and this 

constitutes good consideration 
-‐ A promisor who has received a benefit from the promisee has clearly received a price for the 

promise 
-‐ Direct benefit to the promisor is not essential: the promisor may have stipulated for the 

promisee’s benefiting a third party 
-‐ There must be an element of cause and effect between the promise and the benefit or 

detriment (consideration) [Beaton v McDivit (1987)] 
-‐ Hamer v Sidway: His forbearance was good consideration and, although his uncle received no 

direct benefit from it, it was sufficient to make his promise enforceable 
-‐ Carlill v Carbolic Smoke Ball Co: Mrs Carlill’s use of the smoke ball was a benefit to the 

Carbolic Smoke Ball Company because the use of the smoke ball indirectly promoted the sale 
by the company of additional smoke balls 

-‐ Mrs Carlill’s use of the smoke ball was a detriment to Mrs Carlill because it was an 
inconvenience to her to use the smoke ball 

 
d. Value – Consideration must be sufficient but need not be adequate.  Nominal consideration is 
sufficient consideration.   

-‐ That is, consideration must have some value (either inherent or special) but need not be equal 
in value to the promise 

-‐ Courts do not decide whether a promisor agreed to an adequate price for a promise as it is 
between the parties to decide  

-‐ If there is a substantial discrepancy in the adequacy of the consideration, there may be some 
doubt about whether the parties really intended their dealings to be legally binding 

-‐ Chappell & Co Ltd v Nestlé Co Ltd: Special value and an example of nominal consideration 
 



e. Therefore, the promise is an enforceable contract (subject to issues): 
 
vi. Issues to consider 
a. Where there are joint promisees it is sufficient that one of them has provided consideration. 
b. Consideration need not move to the promisor 
c. Past consideration is no consideration.  (When the act or forbearance occurs before the promise then 
it will be past consideration unless an exception applies – Pinnel’s) 

-‐ Eastwood v Kenyon (1840) 
 
d. Forbearance to sue will be good (that is, sufficient) consideration if: 

i. the claim on which the action was based was reasonable (that is, not vexatious or frivolous); 
ii. he or she honestly believed there was a good chance of success; and 
iii. he or she had not concealed from the defendant any fact that could affect the validity of the 
claim 
 

e. Neither the promise of, nor the performance of, an existing legal duty is consideration.  This is the 
existing duty rule. Exceptions to the rule includes: 

i. An existing agreement is terminated and a new one substituted (the release of obligations under 
the existing agreement is consideration for the obligations created under the new agreement). 
ii. A payment is promised in compromise of a bona fide dispute that it was not payable (e.g. 
Wigan v Edwards (1973)  
iii. Additional risks are undertaken or the promisee provides an additional act or forbearance (e.g. 
Hartley v Ponsonby) 
-‐ A promise to perform an existing duty made to someone who is not a party to the original 

agreement can be good consideration for that third person’s return promise (e.g. Shadwell 
v Shadwell 

iv. Performance of an existing promise confers a practical benefit 
 

f. Acts or forbearances in discharge of an existing duty 
-‐ ‘Rule in Pinnel’s Case’ – payment of a lesser sum on the due day in supposed satisfaction of a 

greater sum is no satisfaction of the whole debt – Pinnel’s Case (1602) 
-‐ However, consideration can be provided by (1) the debtor paying on an earlier date; (2) the 

debtor paying at a different place selected by the creditor; (3) the debtor paying something 
else; or (4) the lesser sum being paid by a third party in exchange for the creditor’s promise to 
accept the lesser sum 

-‐ The existing duty rule will not apply if the promisor receives factual benefits from the 
performance of the duty, or the promisor avoids a ‘disbenefit’ which might have resulted from 
the other party’s failure to perform 

 
g. A promise to perform an existing duty made to someone who was not a party to the original 
obligation can be good consideration for that person’s return promise 
 
v. More on Consideration Definition  

-‐ Consideration determines whether the promise should be recognised as creating an obligation 
capable of being described as ‘contractual’  

-‐ Courts say that consideration must be ‘sufficient’ to justify the enforcement of a promise 
-‐ Common law insists upon an intention to be bound by a promise, it holds that an agreement is 

not a contract unless consideration is present 
-‐ A person is bound to perform a promise only if consideration was given for it 

 
Australian Woollen Mills case 

-‐ There was no evidence “that the payment of subsidy and the purchase of wool were regarded 
as related in such a way that the one was a consideration for the other 

-‐ The High Court held: “if we ask whether there is a promise offered in consideration of the 
doing of an act, as a price which is to be paid for the doing of an act, we cannot find such a 
promise. No relation of quid pro quo between a promise and an act can be inferred” 

 
iiv. More on The sufficiency rule 

-‐ The rule that consideration must be sufficient requires that what is put forward as 
consideration reach a threshold of legal recognition 



-‐ Once this threshold is reached no inquiry is required into how valuable the consideration is 
-‐ Sufficient= ‘good’ or ‘valuable’ 

o Anything which is not unlawful may count as consideration 
-‐ If a promise is put forward as consideration it must be one which a court would enforce 
-‐ Consideration need not be ‘adequate’ although may be relevant to issues of economic duress, 

undue influence and Unconscionability as well as availability of the remedy of specific 
performance  

-‐ Pure nominal consideration will suffice to make a promise binding 
 
Public Duties 

-‐ In general the courts have decided that the promise to perform a public duty is not sufficient 
consideration 

-‐ Assuming its validity, the principle applies equally to promises not to do that which the 
general law prohibits as to promises to do that which it compels 

-‐ Promise to exceed duty good consideration: there will be good consideration if the person 
subject to the public duty promises to do more that what that duty calls for 

 
Contractual Duties 

-‐ Promise to perform contractual duty is not consideration 
-‐ Neither performance of, nor a promise to perform a contractual duty already owed to the 

promisor, is good consideration for the promise by the latter 
-‐ Performance of an existing contractual duty owed to a third party can be good consideration, 

the actual reasoning of the majority judgement leads little support to it (INZ Shipping Co v A 
M Sarrwehwaite & Co) 


