
TOPIC	6:	HEARSAY	TEMPLATE	
	
S	59	operates	by	way	of:		

1. Determine	the	issues	in	the	trial	which	lead	us	to	relevance,	then	(Relevance	template)	
2. Determine	what	constitutes	hearsay	–	if	we	find	that	it	is	hearsay,	then		
3. It	is	excluded	unless	there	is	an	exception	to	the	exclusionary	rule.		

	
ISSUE:	IS	THE	STATEMENT	S59	HEARSAY?	(and	therefor	excluded)	

• RULE:	Generally,	hearsay	evidence	is	not	permitted.	The	rule	against	hearsay	predominately	
excludes	statements	or	representations	made	out	of	court	about	facts	or	matters	in	issue.	They	are	
considered	to	be	unreliable.		

• S59	Hearsay	Rule	–	provides	that	evidence	that	constitutes	hearsay	–		
q being	a	previous	out	of	court	representation		
q made	by	a	person	to	prove	the	existence	of	a	fact		
q intended	to	be	asserted	is	excluded	as	evidence.		

	
ELEMENT	1/2:	HEARSAY	EVIDENCE	MUST	BE	PREVIOUS	REPRESENTATION	MADE	BY	A	PERSON		

q Identify	the	representation	in	order	to	prove	the	fact	that	was	intended	was	asserted.		
q Is	it	a	previous	representation?	(either	orally,	in	writing,	expressly,	impliedly	or	by	conduct)?	

o Representation	defined	(in	dictionary)	to	include:	
a) ‘An	EXPRESS	or	IMPLIED	representation	(whether	oral	or	in	writing);	or	
b) A	representation	to	be	inferred	from	conduct;	or	

- Silence	or	non	action	may	constitute	a	representation	
c) A	representation	not	intended	by	its	maker	to	be	communicated	to	or	seen	by	

another	person;	or	
d) A	representation	that	for	any	reason	is	not	communicated.’	

	
q The	representation	must	be	made	out	of	court		
q The	representation	must	be	made	by	a	person	

o Cant	be	machine	
	

ELEMENT	2/2:	THE	FACT	MUST	BE	INTENDED	TO	BE	ASSERTED	
• RULE:	Implied	(or	express)	statement	must	be	intended	to	fall	under	exclusionary	rule	(and	

therefore	excluded):	S	59	
o If	tendered	to	prove	truth	of	what	it	asserts	=	hearsay	
o If	the	statement	is	tendered	for	their	truth	to	prove	the	fact	this	is	NOT	hearsay	

• TEST:	
o Test	of	intention	is	objective.	Act	says-	‘it	can	reasonably	be	supposed’	
o Ask:	does	it	reasonable	look	like	that	person	intended	to	make	that	statement?	
o If	obvious,	then	intended.	
o What	is	the	purpose	of	the	evidence?	Is	it	to	prove	a	fact	asserted	in	it?	MUST	BE	

INTENDED.	
o Was	the	fact	intended	to	be	asserted	by	a	person	who	made	the	representation?	

	
• Intention	requirement	and	IMPLIED	representations	

o ‘It	is	a	previous,	implied	representation	that	is	used	for	the	purpose	of	proving	the	fact	
intended	to	be	asserted	by	the	implied	representation’:	s	59	

o Pollot	case	–		
§ “That’s	Pollot	on	the	phone”=	intended	implied-	Caller	intended	to	identify	Pollot	

as	the	person	on	the	other	end	of	the	phone.	



TOPIC	6	–	HEARSAY		

1.	INTRODUCTION	
• RULE: Generally, hearsay evidence is not permitted (prima facie excluded). The rule 

against hearsay predominately excludes statements or representations made (orally or in 
writing), out of court about facts or matters in issue. They are considered to be unreliable.  

o It would not be regarded as the ‘best’ evidence. 
o It would be difficult for the jury to determinate what weight to give the hearsay. This 

is because it cannot see the witness and assess the reliability of the evidence. 
 

• The ‘best’ evidence is the original evidence 
o E.g. eyewitnesses’ account of what they observed/perceived/experienced given from 

memory under oath in a witness box. This is because: 
§ The witness has sworn/promised to tell the truth under threat of prosecution 

for perjury; and 
§ Witnesses’ truthfulness can be tested through cross-examination and 

observation of witness’ demeanour. 
• Difference between Original and Hearsay 

o Original: making a statement under oath of what they saw 
o Evidence: providing another person’s account of situation; or used to prove the 

truths of the fact in the account. 
 
Summary – Identifying Hearsay Evidence 
 

Ø Hearsay use of previous representation = to establish truth of what the representation 
asserts 

Ø Non-hearsay use of previous representation = to prove that representation was made; or 
to defend/challenge a witness’s credibility 

 
 
 
 

 
1. Is the evidence of a previous representation in the nature of an assertion made by a 

person? 
1.1.Was the representation made out of court (otherwise than in the course of giving 

evidence)? 
1.2.Was the representation made by a person? 
1.3.Does the representation assert a fact (either orally, in writing, expressly, impliedly or by 

conduct)? 
 

2. What is the purpose of the evidence (what fact is the party seeking to prove by it)? 
This is the same as asking what relevance does the evidence have for the party who is 
seeking to use it. 
2.1.Is it relevant to prove the fact asserted in it? 
2.2.Was that fact intended to be asserted by the person who made the representation? 

HEARSAY TEST: 



 
3. If the answer to question 1.1 – 2.2. is ‘yes’, then the evidence is hearsay. If the answer 

to any of these questions is ‘no’, the evidence is not hearsay. 
 

• Hearsay rule prohibits the proving of fact by the use of evidence of what someone said prior 
to the court case.  

• Under Common Law - Hearsay evidence is objectionable because it may be unreliable. 
Where the reliability of a particular item of hearsay evidence cannot be doubted, it ought to 
be admitted; Walton.  

 
Distinguish between hearsay and original evidence 

• Real evidence from eye witness’s accounts of events given to the jury is considered the best 
evidence available because 

o The events are being described by a person who has personal knowledge 
o Person in the witness box has sworn or promised to tell the truth and can be subject 

to perjury.  
o The truthfulness or reliability of the witness’s evidence can be tested by cross-

examination.  
o Jury can observe the witness’s demeanour in the witness box.  

• Hearsay: In contrast, statements made out of court are not subject to testing by a cross-
examination, are not made while under oath and therefore are more likely to be unreliable.  

• Out of court statements are neither given under oath or tested by cross examination 
• Critics of the hearsay rule doubt that the assumption that the witness’s oral account in the 

witness box, is always likely to be more reliable than account of what the witness said at the 
time of the event.  

• Requirement that witnesses swear an oath or give an affirmation, and the threat of 
punishment for perjury, may provide some guarantee of reliability of evidence.  

 

2.	THE	RULE	OF	HEARSAY	
The	ALRC	considered	that	there	were	sound	reasons	for	the	inclusion	of	the	hearsay	rule	in	
the	Act,	for	reason	such	as	that	out	of	court	statements	aren’t	usually	made	under	oath,	the	
dangers	of	inaccuracies	and	repetition,	risk	of	fabrication	of	evidence,	and	admitting	hearsay	
evidence	can	increase	the	cost	and	time	of	litigation.		
	
Nevertheless,	the	intention	of	the	Uniform	Evidence	Act	was	to	relax	the	hearsay	rule	a	little	
and	its	exceptions,	to	ensure	that	the	best	available	and	most	reliable	evidence	was	admissible	
–	but	at	the	same	time	to	maintain	some	safeguards	
	
	
Hearsay – The exclusionary rule 

• S 59 Hearsay Rule – operates to exclude evidence that would otherwise be admissible 
because it has satisfied the threshold of relevance.  

• Hearsay may or may not be admissible, depending on whether an exception to the 
exclusionary rule applies.  

… 


