
Course breakdown 
 

1) Theory 
a. Principles, classic model & criminal method 
b. Element analysis 

2) Offences 
a. Dishonesty 
b. Unlawful killing 
c. Non-fatal offences against the person 
d. Sexual offences 

3) Extended liability 
a. Attempts 
b. Accessories & joint enterprises 

4) Defences 
a. Self-defence 
b. Intoxication 
c. Duress 
d. Necessity 
e. Mental impairment 

5) Procedure 
a. General 
b. Police 

  



STRUCTURE OF A CONTESTED TRIAL 
 

1) P presents its case 
a. Is there evidence of each element of the offence? 

i. Voluntariness 
ii. Physical elements 

iii. Fault elements 
b. Is there a case for D to answer? 

i. If not = case dismissed 
ii. If so = continue 

2) If there is a case to answer 
a. D adduces evidence of defences (if any) 

i. Evidential burden, unless  
1. Arguing for mental incapacity 
2. Or stated so by statute 

b. Trial Judge instructs jury on law relating to elements and defences 
3) P then bears legal burden 
4) Criminal responsibility will exist if: 

a. Physical elements 
b. Fault elements 
c. Absence of any defence 

i. All proved beyond reasonable doubt 
5) Conviction 

  



GENERAL PROCEDURE 
 

1) Factual analysis 
a. Determine all the relevant facts 

i. Issue spotting 
2) Charge selection 

a. Select the most appropriate charge(s) that P could proceed with, and say why 
this is so 

b. Potential charges – discuss ALL possible offences under each head 
i. New offence 

ii. Dishonesty 
1. Theft 
2. Deception 
3. Dishonest exploitation of an advantage 
4. Dishonest interference with merchandise 
5. Making off without payment 
6. Dishonest manipulation of machines 
7. Robbery 

iii. Unlawful killing 
1. Murder 
2. Constructive murder 
3. Manslaughter 

iv. Non-fatal offences 
1. Assault 
2. Causing harm 
3. Causing serious harm 
4. Unlawful threats 

v. Sexual offences 
1. Rape 
2. Indecent assault 
3. Unlawful sexual intercourse 

c. Extended liability? 
i. Was there a completed crime? Attempts 

ii. More than one perpetrator? Accessory or joint principal 
d. Remember: You can bring multiple charges, but D can only be convicted of 

one charge 
3) Element analysis 

a. Identify the elements of the offence 
i. ALL must be present (physical, fault & voluntariness) 

ii. State where elements come from – statute or case law 
iii. Always attach a physical to a fault element 
iv. Is this a case of a new offence? 

1. If so, use Ha Kaw Teh 
2. Determine whether the offence is Fault, Strict or Absolute 

Liability 
3. (Look at element analysis notes) 

4) Accused selection 
a. Determine who should be charged 
b. This could involve doctrine of complicity 

i. Did the accused assist or encourage someone else to commit a crime? 



1. If so = accessory 
ii. Did they do it with the help of someone else 

1. If so = joint enterprise 
5) Evidence to support charge? 

a. Assess conduct and words / inferences from conduct and words / physical 
evidence 

6) Sufficient evidence to prove every element? 
a. Evaluate evidence against every element of the offence 
b. Did D deny engaging in the conduct? 
c. If no case to answer: 

i. Is there a case for attempted offence? 
1. Usually requires lack of physical element 

7) If there is a case to answer 
a. D may raise defences: 

i. Affirmative – need a completed offence (PE and FE made out) – reply 
to the establishment of an offence 

1. Specific to the offence 
a. Provocation 

i. Mixed: subjective loss of control; gravity test 
factors in characteristics of accused; ordinary 
person test is objective 

2. Specific to circumstances 
a. Self-defence 

i. Mainly subjective – what did D think was 
necessary and reasonable 

3. Universal  
a. Necessity or duress 

i. Mainly objective (judge by standards of person 
of ordinary fortitude) 

4. Strict liability 
a. Reasonable mistake of fact 

5. Absolute liability 
a. ‘Act of God’ 

ii. Mental state – saying that the elements aren’t made out 
1. Involuntary 
2. Intoxication 
3. Mentally impaired: CLCA s 269 

8) Conclude 
a. How likely is a conviction? 

 
  



ELEMENT ANALYSIS 
 
Issue: How do we determine whether the statutory offence is one of fault, strict or absolute 
liability where not expressly stated? 
 

1) State: As X has not previously been deemed an offence, it is necessary to apply the 
principles and presumptions in He Kaw Teh v The Queen  

2) Separate the individual physical and fault elements 
a. Observe the relevant legislation 
b. State: The offence may be divided into the following elements 
c. Analyse: The physical elements (these will be in the statute!) 

i. Physical elements 
1. Conduct 
2. Circumstance 
3. Result 

d. Analyse: The statute for mental elements (this is what is being figured out) 
i. Are there express words which indicate?  

ii. If not do words imply fault elements (verbs e.g. “knowingly”) 
iii. Fault elements 

1. Intention 
2. Knowledge 
3. Recklessness 
4. Negligence 

a. Note: This is the only objective test 
iv. Quasi fault elements 

1. Reasonable mistake of fact 
a. Brennan J in He Kaw © (p. 574) 

e. Remember: SL or AL may attach to only some of the physical elements 
3) First presumption 

a. State: There exists a rebuttable presumption that mens rea is an essential 
ingredient in every offence and that the prosecution must prove fault: He 
Kaw © 

b. Remember: Ignorance of the law is no excuse: R v Turnbull; He Kaw © 
c. Analyse: Whether the 1st presumption is displaced 

i. State: As per Gibbs CJ in He Kaw ©, there are a number of questions 
that may prove determinative (choose only relevant ones): 

1. What is the severity of the penalty? 
2. What is the nature of the subject matter regulated by the 

statute? Food? Health? Safety? Child pornography? 
a. Grave social concern? (More likely FL) 
b. True crime (FL) or regulatory (SL-AL)? 

3. Does the conviction involve moral stigma? 
4. What is the purpose or policy of the statutory provision? 
5. Would the legislation achieve its purpose if the prosecution is 

either: 
a. required to prove fault; or 
b. must disprove a defence of reasonable mistake? 

6. Would strict liability deny individuals a fair opportunity for 
compliance? 



7. Does the statute provide a statutory defence which pre-empts 
the common law defence of reasonable mistake? 

8. Is the legislation primarily directed against corporations or 
individuals? 

ii. Remember: Consider the practical consequences if P must prove fault 
d. Determine if the presumption applies (Remember: the more serious, the 

more likely fault is required, and the more the prosecution must prove) 
i. If so, then done – fault liability 

1. But continue anyway – in case wrong 
ii. If not, continue… 

4) Second presumption 
a. State: There exists second rebuttable presumption that where there is no fault, 

liability will be strict and not absolute: He Kaw ©  
b. Analyse: Whether the 2nd presumption is displaced 

i. State: Here the question is whether the kind of law where we would 
want the defence to have the defence of reasonable mistake of fact  

ii. State: Gibbs CJ’s criteria in He Kaw ©, is again relevant in 
determining whether the presumption is displaced (choose only 
relevant ones): 

1. What is the severity of the penalty? 
2. What is the nature of the subject matter regulated by the 

statute? Food? Health? Safety? Child Pornography? 
3. Does the conviction involve moral stigma? 
4. What is the purpose or policy of the statutory provision? 
5. Would the legislation achieve its purpose if the prosecution is 

either: 
a. required to prove fault; or 
b. must disprove a defence of reasonable mistake? 

6. Would strict liability deny individuals a fair opportunity for 
compliance? 

7. Does the statute provide a statutory defence which pre-empts 
the common law defence of reasonable mistake? 

8. Is the legislation primarily directed against corporations or 
individuals? 

c. Determine if the presumption applies 
i. If so then done – strict liability 

1. (go to step 5) 
ii. If not, then absolute liability 

1. (go to step 6) 
5) Second presumption applies 

a. State: As the second presumption is considered to apply, it is necessary to 
consider the potential defences 

b. Analyse: Can D argue that any of the physical elements have not been made 
out? 

c. State: The key defence in offences of of strict liability is the defence of 
reasonable mistake of fact 

d. Determine: Will the defence be able to meet the evidential burden of proof? 
i. State: The accused must have turned their mind to a reasonable belief 

in a state of facts which, if they existed, would make the defendant’s 
acts innocent: Proudman v Dayman 



ii. State: The mistake must be one of fact, rather than law: Ostrowski v 
Palmer 

iii. Analyse on the facts whether this has occurred 
1. Honest belief 
2. Reasonable belief 
3. Mistake – not ignorance or inadvertence? 
4. Fact, not law? 
5. Innocent conduct? 

a. Analogise:  
i. If the act wasn’t innocent, similar to R v 

Reynhoudt (hitting someone who wasn’t known 
to be a cop) 

ii. If the act was innocent: DPP v Bone (drink 
spiking) 

e. Determine: Can the prosecution prove beyond reasonable doubt that: 
i. There was no mistake; or 

ii. That the mistake was not reasonable; or 
iii. That the mistake does not make the conduct innocent 

6) Second presumption displaced 
a. State: As the second presumption is considered to be displaced, it is necessary 

to consider the potential defences 
b. Analyse: Can D argue that any of the physical elements have not been made 

out? 
c. State: The main defence with offences of strict liability is the act of a stranger 

/ “God” defence 
d. Determine: Was there a natural or intervening act which caused the conduct 

to occur? 
7) Conclude 

a. Element 1 of offence X is likely to be considered a fault / strict / absolute 
liability…  

b. Element 2 is likely to be… 
 
  



DISHONESTY OFFENCES 
 

Issue: Can D be convicted of a purported offence of dishonesty? (Remember: The over-
arching concern here is with whether the conduct was dishonest!) 
 

1) State: On the facts, it appears that a dishonesty offence is most likely to have been 
committed by D, and as such, this is the most appropriate charge to lay 

2) Consider: Has there been more than one set of conduct? 
a. Can D be charged with multiple crimes? 
b. Principle of duplicity – one crime for one set of conduct 

3) State: The relevant section of law is Pt 5 of the CLCA 
4) Theft: It is first necessary to consider the offence of theft: s 134. As it contains the 

most elements, it will inform later analysis of other potential offences 
a. Consider: Has there been force? 

i. If so, it will be a robbery: s 137 
b. Analyse: Facts 

i. Separate each individual act committed by D 
c. Observe legislation: Does the conduct match the elements? 

S 134(1) 
A person is guilty of theft if the person deals (s 130) with the property 
(s 130)- 
(a) Dishonestly; and 
(b) Without the owner’s (s 130) consent (s 132); and 
© Intending: 

(i) To deprive the owner permanently of the property; or 
(ii) To make a serious encroachment on the owner’s rights (s 
134(2)) 

d. Physical Elements (Remember: Deal with as quickly as possible! No need to 
spend a lot of time on small facts (E.g. X took Y’s cans without Y’s 
permission)) 

i. Did D deal? (s 130) 
1. Take 
2. Obtain 
3. Receive 
4. Convert 
5. Dispose 

ii. Was it property? (s 130) 
1. Real; or 
2. Personal 

a. Money 
b. Intangible property 

i. If relevant: At common law, information has 
been classed not to be property: Oxford v Moss. 
However, this is a UK based decision and is 
likely overridden by the s 130 definition of 
property in the CLCA, which is a wide-ranging 
definition 

c. Chose in action (right to sue) 
d. Electricity 
e. Tame or captive wild creatures 



f. Wild creatures in the course of capture 
iii. Did P own it? (s 130) 

1. Entitlement to possession or control 
2. Proprietary interest in property 
3. Certain legal or equitable rights with respect to property 

iv. Was there consent? 
1. Consent presumed where: 

a. There is implied consent by an owner or person with 
implied authority: s 132(1) 

b. Honest (mistaken) belief in consent: s 132(2)  
2. Consent presumed to be absent where: 

a. Obtained by dishonest deception: s 132(3) 
e. Fault Elements 

i. Did the client intend to deal with the property? (Implied) 
ii. Did the client intend to permanently deprive the owner of the property? 

S 134(1)©(i) 
iii. Did the client intend to seriously encroach on the owner’s proprietary 

rights? s 134(1)©(ii) 
1. Treat the property as his or her own to dispose of regardless of 

the owner’s rights? S 134(2)(a) 
a. Deal with the property in a way that creates substantial 

risk (that the client is aware of): 
i. That the owner wont get it back? S 134(2)(b)(i) 

ii. That, when the owner gets the property back, its 
value will be substantially impaired? S 
134(2)(b)(ii) 

iv. Remember: There must be intention 
f. Dishonesty 

i. State: D will be guilty of theft if it is shown that they acted 
dishonestly, pursuant to s 131(1) 

ii. State: This requires that D’s conduct is dishonest by the standards of 
ordinary people, and D would subjectively know that their conduct was 
wrong by reference to those objective standards. This is a question of 
fact: s 131(2)  

iii. Remember: Money is not a bar to dishonesty: s 131(3) 
1. Analyse: Facts 

a. Objective test 
b. Subjective test 

i. Is D unintelligent or not socially aware enough 
to subjectively appreciate what others would 
think? 

iv. Consider: Exceptions to dishonesty 
1. Did D find the property in the belief that the owner cannot be 

found? S 131(4) 
2. Did D believe they had a legal or equitable right to act in that 

way? S 131(5) 
3. Did D believe they had a legal or equitable right to property? S 

131(6) 
g. Defence (if relevant) 


