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LAWS105 Exam Notes 

Legal Reading, Writing & Research 

Wednesday 22nd June 2016 – 1:30-4pm 
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AGREEMENT 
 
 Nature of an agreement 

 Meeting of the minds 
 When called upon to determine whether an agreement was reached, the 

court takes and objective approach 
 “If…he so conducts himself that a reasonable man would believe he was 

assenting to the terms…would be equally bound…to the other part’s terms.” 
- Blackburn J in Smith v Hughes [1871] 

 Must be entered into voluntarily, this is interpreted narrowly: 
 Agreement is only concerned with entering into the contract 
 Agreement exists even if one party feels they were obliged to enter 

 Agreement exists even if a party is not happy about the terms and 
entered into it reluctantly 

 
 
 
 
 
 
 
 
 
 
 
 
 

 Offer and Acceptance 
 Possible to determine form words or conduct 

Contract 
An enforceable promise 

Agreement Capacity Consideration Intention Formalities 

Contract 
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 Offer is a promise by one person (the offeror) to do something for the 
person to whom it is addressed (the offeree) if they respond in a 
stipulated manner 

 Any form of words or conduct communicating a promise can amount to 
an offer 
 Stating willingness to sell 
 Advertising a reward that will be paid 
 Making a bid 
 Displaying an automatic vending machine 
 Submitting a tender 

 Acceptance is an affirmative response 
 Analyzing communications determines 

 Whether an agreement has been reached 
 When and where it was reached 

 The nature and duration of offers 
 To whom can an offer be made 

 To a particular person, a group or the whole world 
 “An offer becomes liable to anyone who…performs the condition. It is a 

contract the moment the person fulfills the condition.” 
- Bowlen LJ in Carlill v Carbolic Smoke Ball Company 

 Invitations to deal 
 Communication intended to initiate negotiation is an invitation to deal 
 Invitations to deal are not offers 

 Displaying of goods 
 “The contract is not completed until, the…shopkeeper…accepts that 

offer.” 
- Somervell LJ in Pharmaceutical Society of Great Britain v Boots Cash 
Chemists (Southern) Ltd [1953] 

 Auctions 
 Merely an invitation asking for bids 
 “The bidder…is no more than an offeror…an auction 

remains…an invitation to treat.” 
- Holland J in AGC (Advances) Ltd v McWhirter (1977) 

 Advertisements 
 Offers to the advertiser can be rejected when supply is 

exhausted 
 Calls for tender  

 Can be accepted or rejected by the person making the call 
 Pre-award contracts 

 Termination of offers 
 Revocation 

 Offer is withdrawn and communicated to the offeree 
 Can be revoked any time before it is accepted 
 “Unless both parties had then agreed there was no concluded 

agreement…this promise…was not binding.” 
- James LJ in Dickinson v Dodds (1876) 
 

 Rejection or counter-offer 
 Rejection is the communication of no to an offer 
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 A counter-offer is a communication by the offeree indicating that 
the offer is acceptable in substance, but seeking to vary the terms 
of the proposed 

 Both have the effect of terminating an offer 
 Lapse of time 

 Acceptance after a certain period of time is ineffective 
 Offer will come to an end after a reasonable period of time 

 Death 
 Offer will cease with the death of the offeror 
 If the offeree doesn’t know, acceptance may still be possible unless 

the transaction contemplated personal performance  
 Acceptance may be possible if the contract can be performed by 

the offeror’s estate 
 Failure of a condition 

 Offer will cease if the event does or does not occur respectively 
 Acceptance 

 Relationship between offer and acceptance 
 Acceptance is an affirmative response to an offer 
 The offeree’s conduct must occur in response to the offer 
 A writes to B offering to sell on certain terms and B writes to A 

offering to purchase on the same terms, their simultaneous 
communications do not create an agreement 

 Who may accept an offer? 
 Can only be accepted by the person to whom it is addressed 

 Acceptance by conduct 
 Correspondence between offer and acceptance 

 Words or conduct of the offeree must indicate assent to all the terms 
of the offer 

 Should the offeree’s response introduce new terms, the response will 
amount to a counter-offer and terminate the original offer 

 Communication of acceptance 
 Acceptance will not be effective unless it is communicated 
 Communication must be by the offeree to the offeror 
 Waiver 

 Waives the need for communication 
 Unless the offeror intimates a particular mode of acceptance, 

acceptance is effective once the offeree has decided to accept 
- Bowen LJ in Carlill v Carbolic Smoke Ball Company [1893] 

 Silence 
 Waiver exception only disadvantages the party who initiates it 
 Does not allow the offeror to impose the burden of rejecting an 

offer on the offeree 
 Silence alone cannot be treated as assent 

 Estoppel 
 Arises when the conduct of the offeror prevents a party from 

asserting that communication of acceptance has not occurred 
 “Does not catch the words of acceptance. The offeror… is clearly 

bound…estopped from saying that he did not receive the message 


