
Week	  1	  

Constiution and Constitutionalism 

What is a constitution? 

•   Establishes and regulates a legal body 
•   In the case of constitutional law, a constitution establishes and regulates the civil and 

public institutions of the modern state 
•   AV Dicey, Introduction to the Study of the Law of the Constitution: constitutional law as 

including ‘all rules which directly or indirectly affect the distribution of the exercise of 
the sovereign power in the state’ 

In Australia: 

•   Sets out a structural relationship ie determining what happens when state and federal law 
are inconsistent-s109 

•   Popular sovereignty: is the principle that the authority of a state and its government is 
created and sustained by the consent of its people, through their elected representatives 
(Rule by the People), who are the source of all political power. 

o   Theophanous v Herald & Weekly Times Ltd (1994) 182 CLR 104, 171 Deane J: 
the present legitimacy of the Constitution ‘lies exclusively in the original adoption 
(by referenda) and subsequent maintenance (by acquiescence) of its provisions by 
the people’. 

o   Bistricic v Rokov (1976) 135 CLR 552, 566 Murphy J: the Constitution is binding 
because of ‘its continuing acceptance by the Australian people’. 

Mixed Govt-Mixed sovereignty?  

•   Must it be unitary? 
•   Jean Bodin: ‘the most high, absolute and perpetual power over the citizens and subjects 

of the Commonwealth’ 

Australia has a Constitutional Monarchy: 

•   The Queen is … 
o   Represented by a Governor-General; 
o   Part of the legislature – an Act of Parliament is not an Act until the Queen gives 

her assent (ss 1, 58); 
o   May prorogue (suspend) or dissolve Parliament (ss 5, 57); 
o   Has Executive power (s 61);  
o   Has command of the military (s 68). 

•   By convention, all of these powers are exercised on the advice of the Prime Minister and 
his or her ministers. 
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Australia is a Federation: 

•   The Preamble again: ‘the people of New South Wales, Victoria …’ 
•   US influence 

o   Section 106 – the colonies as pre-existing sources of authority 
o   Senate: States’ house comprising six senators from each State (s 7) 

•   Consider: 
o   Amending the Constitution – requires a majority of voters and a majority of 

voters in a majority of States (s 128 ). 
•   Differences to US: 

o   direct election of Senators 
o   HC as the final court of appeal in all questions of State and Cth law, allows 

development of a national common law 
•   ‘the idea of a federal compact between states’; ‘a Commonwealth of commonwealths’ 

(Nicholas Aroney) 
•   Gummow J in McGinty v Western Australia (1996) 186 CLR 140, 275: ‘Broad statements 

as to the reposition of ‘sovereignty’ in ‘the people’ of Australia, if they are to be given 
legal rather than popular or political meaning, must be understood in the light of the 
federal considerations contained in s 128’ 

Australia is democractic: 

•   Universal suffrage for white males in the lower Houses of Parliament; extension of 
franchise to women in two colonies before the end of the century 

•   Representative government – ss 7, 24, and 28 (direct elections by the people) 
•   ‘people’ referenced in the Preamble to the Constitution 
•   Amendment – s 128 (but note – majority nationally and majority in majority of states) 
•   S 64 Ministers must be members of the Senate of the House or Representatives 

o   Scrutiny of Govt actions; legislation 
o   Govt must maintain the Parliament’s confidence 

Separation of Powers: 

•   ‘the crown’ as one body divided into three parts exercising different powers – legislative, 
executive and judicial 

•   Why? 
o   Giving power to the appropriate forum 
o   Limiting power 

What the Constitution Does…Empowering and Limiting: 

•   Creates Commonwealth bodies – Parliament, Executive, Judiciary (the HC of Australia) 
•   Section 51 

o   Concurrent powers, but with supremacy 
o   States understood as self-governing political communities, with plenary power. 
o   Powers for the Commonwealth 
o   Laws with respect to defence of the states and the Commonwealth (s 51(v)); 

aliens (s 51(xix)); marriage (s 51(xxi) 
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Constitutionalism: 

•   ‘Stands for the commonplace but nonetheless significant idea that governmental power 
must be legally restrained in order to diminish the possibility of its abuse’ Gerangelos et 
al 

•   rights; scope of authority; mechanisms of power; form and manner or legislative 
enactment 

The Rule of Law: 

•   supremacy of parliament – with general law making power – over executive 
•   equality before the law, before the courts 
•   adjudication by an independent judiciary 
•   following the constitution – being ruled by law 
•   rules should be: prospective, clear and stable 
•   requires and independent judiciary and access to courts 

o   a legalistic or formal idea (Raz) 
•   Allan contests this and requires on top of Raz: 

o   Government to justify its exercise of authority by point to law; 
o   Examining the exercise of power with suspicion and viewing it in favour of the 

individual 
o   Adequate protection of fundamental human rights? 
o   Non legalistic conception 

Principle of Legality: 

•   The Court will not interpret Parliament as having intended to curtail fundamental human 
rights or freedoms unless this intention is clearly manifested by unambiguous language. 

•   Interprets in a manner that least infringe on human rights, ie a law prohibiting all 
‘disruptive speech’ in public places. 

Federation and Independence 

‘the manner in which independence was achieved – gradual and pragmatic without fanfare or 
symbolism – is characteristic of Australian constitutionalism and, indeed, has helped form it.’ 
Cheryl Saunders 

Colonial Laws Validity Act 1865 (Imp) 

•   Could a colonial legislature alter the law, whether common law or English statute, if it 
applied to the colony?   

•   Colonials laws were inoperative to the extent they conflicted with English statues that 
extended to the colony, Otherwise, colonial legislatures were free to amend the law 
received in the colonies 

•   Continues to apply to States and the Commonwealth post-federation 

Statute of Westminster 1931 
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•   ‘and whereas it is in accord with the established constitutional position that no law 
hereafter made by the Parliament of the UK shall extend to any dominions as part of the 
law otherwise than at the request/consent of that dominion’ 

•   Section 2- Colonial Laws Validity Act shall not apply to laws made after this act and 
laws cannot be void for repugnancy 

•   This only applied to the Commonwealth not the States, UK parliament could legally still 
extend legislation to the State. 

Australia Act 1986 (Cth) 

•   At the request of state parliaments – exercise any power which, prior to federation, could 
not be exercised  

•   ‘an act to bring constitutional arrangements affecting the Commonwealth and the States 
into conformity with the status of the Commonwealth of Australia as a sovereign, 
independent and federal nation.’ 

•   Repealed Colonial Laws Validity Act 1865, States now hold all legislative power that UK 
used to have 

What happens if UK repeals Australia Act (UK): could now pass laws with respect to Australia 

 Sue v Hill (199) 199 CLR 462 

•   Was disqualified from Senate as she had not renounced her UK citizenship 
•   Section 44(i) of Constitution provides a person is disqualified if they are ‘under 

any acknowledgement of allegiance, obedience, or adherence to a foreign 
power…’ 

•   ‘the words of s 44(i) invite attention to questions of international and domestic 
sovereignty’ 

William Wade, ‘The Legal Basis of Sovereignty’ [1955] C:J 172, 174: there is one and 
only one, limit to Parliament’s legal power: it cannot detract from its own continuing 
sovereignty.’ 

No parliament can bind its successors 

This scenario would only present a question for UK institutions. ‘Australian courts would 
be obliged tog vie their obedience to s 1 of the statute passed by the Parliament of the 
Commonwealth’ [64] 

The Westminster Statute and Australia Act exclude the constitution from legal change by simple 
repeal, meaning it continues to be entrenched. 

Singh Case 

Singh v Commonwealth (2004) 222 CLR 322 

What were material facts? 

•   Born to two citizens of India, in Australia, and does not have a valid visa under the 
Migration Act, thus wanted to be deported 
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What was the legal issues? 

•   Whether she is or is not an alien under the Constitution s 51(xix) 
•   Was s 198 of the Migration Act, providing for the removal of a non-citizen who was born 

in Australia, within the naturalization and aliens power 
•   The within power question 

Singh Argument: 

•   That Australia inherited a common law position that persons born in Australia were a 
subject of the Queen 

Two competing views: 

•   In 1900, amongst the major legal systems of the legal world, citizenship or allegiance was 
determined by either descent or place of birth 

•   Common law traditionally attached importance on place of birth, although statutory 
incursions reflected descent or naturalization 

What did the minority decide? 

•   Without constitutional amendment, a person born in Australia could not be considered an 
alien (McHugh J, [35]) 

What did the majority decide? 

•   Parliament could adopt the view that Ms Singh was a non-citizen and therefore an alien 
(Gleeson [40]) 

•   Alien: a person owing obligations to a sovereign power other than the sovereign power in 
question (Gummow, Hayne, Heydon JJ [154]0 

•   Reasoning: 
o   A status power-permits flexibility of approach from the government 
o   Alien has become synonymous with non-citizen 
o   As an ‘effect of Australia’s emergence as a fully independent sovereign nation 

with its own distinct citizenship’  
o   Alien power is a power to create and define citizenship status 
o   This can shift in application but is defined by a central characteristic – what in a 

given time period amounts to owing allegiance to a foreign sovereign? 

Interpretation: 

•   How do different judges read the Constitution? 
o   McHugh J: 

§   Text’s primacy 
§   History to explain the meaning of the text 
§   Statutory interpretation – what was text directed at 

o   Callin J: 
§   objectively ascertained intentions of the Constitution’s makers  

o   Gummow, Hayne and Heydon JJ: 
§   History 
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§   Purpose of a constitution – to ‘speak to a future 
§   Concern for consequences – a considerable fetter on Parliament  

o   Kirby J: 
§   Notes plaintiff raises an originalist argument – subject of the Crown, 

would require amendment to abolish birthright and subjecthood 
§   The word is not frozen in the meaning it had in 1901 
§   Argues the meaning of aliens has changed, from subject of Queen to 

Australian citizen 

 


