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65. Opinion evidence 
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APPROACHING PROBLEM QUESTIONS 
 

1) What are the material facts in issue? 
2) What is the form of the evidence? 

o Witness; 
o Document; 
o Exhibits; 
o Demonstration, views, experiments. 

3) Is the evidence privileged? 
o Client legal privilege; 
o Other professional communications; 
o Sexual assault communications; 
o Religious confessions; 
o Negotiations; 
o Public interest; 
o Self-Incrimination 

4) Is it admissible? 
o Relevant; 
o Hearsay; 
o Admission; 
o Opinion; 
o Credibility; 
o Character; 
o Tendency or coincidence. 

! Should it be excluded under the exclusionary rules? 
! Should it be limited under s 136? 
! Should leave be granted under s 192? 

5) One the evidence has been admitted: 
o Who bears the burden of proof? 
o Should any comments be made about any evidence or absence of evidence? 
o Is the evidence potentially unreliable, which requires a warning to be given? 
o Is the evidence potentially misleading, requiring a direction to be given? 
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ARREST 

Step 1. WAS THE ARREST LAWFUL? 
• The facts indicate that [accused] has been arrested. However, an issue arises as to 

whether this arrest was performed properly.  
• If [accused] can show that the arrest was unlawful all evidence subsequent to the 

unlawful arrest will be subject to s 138, which excludes illegally or improperly obtained 
evidence unless the desirability of the evidence outweighs the undesirability of admitting 
the evidence (section 138(1)(b)).  

Step 2. WHEN WAS THE DEFENDANT ARRESTED?  
• It is important to establish the timing of [accused’s] arrest, as this may affect the 

admissibility of [evidence] as a form of evidence.  
• Whether [accused] is arrested will turn on whether it is made plain by what is said or 

done by [police] that [accused] is ‘not free to leave as [s/he] chooses’ (R v Coombe 
and s110(2) LEPRA). Once [accused] is acting under a “compulsion” not to leave 
(Alderson v Booth), [his/her] liberty is deprived and this will constitute an arrest (Lavery). 

• From the facts, it appears that [accused] [was/was not] deprived of [his/her] liberty at 
the time when [arresting officer] [action of arresting officer]. Therefore it is important to 
determine whether the arrest by [arresting officer] was lawful. 

 
Alderson v Booth 
Facts:  
• Arrest conducted. 
• Police told arrestee “I shall have to ask you to come down to the station. 
Held: 
• Clear words must be used to make the person realize they are being arrested.  

Step 3. WAS A SEARCH OR SEIZURE CONDUCTED? 
• Police may stop and search anyone whom they reasonably suspect has something 

stolen anything or otherwise unlawfully obtained or anything used in an indictable 
offence. (S 21(1) LEPRA). This may be done before or after an arrest is performed. 

• Police drug dog sniffing does not constitute a 'search' (DPP v Darby), but may provide 
reasonable suspicion for a search. 
 

• Police may seize and detain: (s 21(2)) 
a) all or part of a thing that the police officer suspects on reasonable grounds is stolen or 

otherwise unlawfully obtained, and 
b) all or part of a thing that the police officer suspects on reasonable grounds may 

provide evidence of the commission of a relevant offence, and 
c) any dangerous article, and 
d) any prohibited plant or prohibited drug in the possession or under the control of 

a person in contravention of the Drug Misuse and Trafficking Act 1985 
" found as a result of a search under this section. 
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STEP 4. WAS THE ARREST PERFORMED WITH OR WITHOUT A 
WARRANT? 
 

OPTION 1:  WITH A WARRANT 
• Continue on to Step 6. 

OPTION 2:  WITHOUT A WARRANT 

i) Did the Police have s 99 justification for the arrest?  
• For a lawful arrest to have been performed under s99, a two-limbed test must be satisfied; 

i) Limb one (s 99(1) & (2)) 
ii) Qualifying limb (s 99(3)) 

 
R v McClean 
Facts:  
• Police received phone call about malicious damage taking place. 
• Defendant and male companion are questioned and responders that neighbor 

unlawfully possessed their deceased friend’s dog. 
• More officers turn up and inform the accuse that she is under arrest and cannot leave. 
• Defendant pushes officer and an altercation ensues.  
• Charged with assaulting and resisting a police officer in the course of their duties. 
Held: 
• Limb 1: Satisfied. 
• Limb 2: Not satisfied, as police failed to satisfy s 99(3) and they were not acting in the 

course of duty. 
 
• In order to satisfy Limb 1, it must be shown that [Choose from the following]: 

a) [Police] were acting in accordance with 99(1)(a) because the [accused] was in the 
act of committing an offence under [Act], namely [offence type]. 

b) [Police] were acting in accordance with 99(1)(b) because [accused] had just 
committed an offence under [Act], namely [offence type]. 

c) [Police] were acting in accordance with 99(1)(c) because [accused] has committed 
a serious indictable offence for which [accused] has not been tried. 

d) Police] were acting in accordance with 99(2) if [police] suspected on reasonable 
grounds that [accused] has committed an offence under [Act].  

! [Police] must have had reasonable suspicion under section 99 of LEPRA to justify 
[accused’s] arrest. A reasonable suspicion involves ‘less than a belief but more than a 
possibility’, it has to have some factual basis attached to it (Smart AJ, R v Rondo). It is 
‘not arbitrary’ and must create in the mind of a reasonable person an apprehension 
or fear’ and cannot attach to the person. Whether [police] had reasonable suspicion 
is a two-limbed test; subjective and objective: 

i) [Police] must satisfy the subjective test: Did [police] form a genuine suspicion at 
the time?’ 

ii) [Police] must also satisfy the objective test which requires the suspicion to be 
reasonable. 
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R v Rondo (2001) 
Facts:  
• Young males were driving towards NSW Heads Road, Eastern Suburbs. 
• Police stopped them for no apparent reason 
• Found illicit substances in the car. 
Held:  
• A reasonable suspicion involves ‘less than a belief but more than a possibility’ 
•  Creates in the mind of a reasonable person an apprehension or fear and ‘cannot be 

arbitrary’. 
• ‘Factual basis’ for the suspicion must be shown.  
• Regard must be had to the source of that information and its content, seen in light of 

the surrounding circumstances. 
 
R v Jackson  
Facts:  
• Police on foot see a van being driven away very slowly along the road. 
• Police make enquiries on VKG with the result that the car is unregistered and 

uninsured. 
• See it again later and pull over the vehicle and see the driver reach automatically to 

the passenger side floor. 
• Search taken place and Crystal Meth found. 
• Taken to trial and defended on the basis that the search was unlawful. 
Held:  
• Dunford J: Reasonable suspicion had been satisfied. 
• Spigelman J: Conduct of police was unlawful but was not going to strike off the 

evidence. 
• Evidence stood, therefore, so did the conviction. 

ii) Breach of the Peace 
• [Police] were able to arrest [accused] without a warrant as they were utilizing their 

powers under s 4(2) LEPRA to detain for a breach of the peace.  
 

DPP v Armstrong 
Facts:  
• Accused attended the Manly Food and Wine Festival. 
• Accused is causing public disturbance and when police try to move him, he resists. 
• They drive him to Ivanhoe Park and he assaults the officers. 
• Dismissed at Local Court. 
Held: 
• Davies J: Highlighted ability to arrest for breach of the peace.  
 
• In order to satisfy the use of this power, it must be satisfied that there was: 

a) Imminent breach of the peace; 
b) Reasonably anticipated; and a 
c) Real Possibility of imminent breach. 
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• Restriction of the accused may continue for as long as needed before 
release/arrest becomes a possibility; and  

• Reasonable force may be exercised (Albert v Lavin). 

Step 5. WAS THE ARREST NECESSARY? 
• DPP v Carr holds that it is inappropriate to be used for minor offences, especially where 

[defendant’s]: name and address are known and/or there is no risk of him departing 
and/or there is no reason to believe that a summons will not be effective.  

• [Police] will be acting in accordance with the ‘qualifying limb’, s 99(3) if [police] suspected 
on reasonable grounds that it was necessary to arrest [accused] [choose one of the 
following]: 

a) To ensure the appearance of [accused] before a court in respect of the offence 
b) To prevent a repetition or continuation of the offence or the commission of another 

offence 
c) To prevent concealment, loss or destruction of evidence relating to the offence 
d) To prevent harassment of, or interference with, [person required to give evidence], 

who is a person required to give evidence in the proceedings in respect of the 
offence. 

e) To prevent the fabrication of evidence in respect of the offence 
f) The preserve the safety or welfare of [accused] 

 
DPP v Carr (2002) 127 A Crim R 151 
Facts:  
• Police driving along a road in Western NSW, when the vehicle is struck by a rock. 
• Policed approach Carr to question him.  
• Believed Police were making an allegation, and said ‘Fuck off, you jerk. I didn’t 

fucking do it, you can get fucked!’ 
• Arrested for offensive language.  
• Resist arrest and gets chased. Taken to station and says: ‘You go to Sydney and I’ll get 

you killed, you and that other cunt’.  
• Charged with resisting, assaulting and intimidating police in the course of their duties. 
• On appeal s 138 approach taken. 
Held: 
• s 99 requirements were not satisfied. Police officers could have taken other avenues to 

gain a conviction for assault.  

ARREST FOR THE PURPOSE OF INVESTIGATION 
• The arrest of [defendant] was unlawful, as Police are not empowered to arrest 

purely for the purposes of investigation (R v Dungay).  
• As noted by Bryson J in Zaravinos, it is an “extraneous purpose to arrest a person as 

a piece of unnecessary highhanded and humiliating behaviour in circumstances in 
which arrest is not reasonably necessary for the effective conduct of a 
prosecution.” 

OTHER OPTIONS FOR POLICE IF S 99 PROVISIONS AREN’T MET: 
• Court Attendance Notice. 
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• Take person’s details and do further research. 
• Directions: 

o ss 197-200: Police may give directions if police officer believes on reasonable grounds 
that person’s behaviour or presence in place: 
! obstructs persons or traffic; 
! constitutes intimidation or harassment; 
! likely to cause a person fear;  
! for purpose of supplying or buying drugs. 

Step 6. WERE ANY OF THE LEPRA SAFEGUARDS BREACHED? 

a) s 99(4) 
• An officer must bring the person before a magistrate as soon as practicable.  

b) USE OF FORCE IN MAKING AN ARREST  
• [Officer] may use such force as is reasonably necessary to make the arrest (s 230) or 

to prevent the escape of X after arrest (s 231).  
• The reasonable exercise of such force must be determined by a dual subjective 

and objective test (R v Ali Alkan; R v Buckley). 
 

R v Ali Alkan [2010] 
Facts: 
• D was tasered even where other options were available and there was no struggle, 

imminent threat or use of force. 
Held:  
• Unreasonable use of force by Police. 
 
R v Buckley [2010] 
Facts:  
• 2 officers used significant force to try and restrain D.   
Held:  
• Force was not unreasonable. 

c) POLICE MUST PROVIDE IDENTIFICATION 
• Under s 201 (codified Christie v Leachinsky, affirmed in Adams v Kennedy), police 

must provide their ID to give evidence [he/she] is a police officer, name and place 
of their base and the reason for exercising the power. This applies unless [officer] is 
in uniform. 

• [Officer] must warn X that [he/she] is required by law to comply with the request 
and that failure to comply is an offence. However, a breach will not necessarily 
render the arrest unlawful, instead, one must perform a balancing act. 

d) RIGHTS WHEN TAKEN INTO CUSTODY 
• Detained for up to 4 hours: ss 114-115. 

o Police can make an application to extend this time.  
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o Certain times are to be disregarded in this 4 hours, inc seeing a lawyer, going to 
the bathroom, medical attention etc: s 117. 

• Informing relative/guardian/lawyer: s 123. 
• Provision of an interpreter: s 128. 
• Medical attention: s 129. 
• Reasonable refreshments and facilities: s 130. 
• Vulnerable persons (LEPRA regs 23-36). 

o Prime facie Aboriginal persons are deemed vulnerable persons unless there’s 
evidence to the contrary.  

o Reg 33: ALS must be immediately informed after arrest.   

e) SPECIAL RIGHTS FOR ABORIGINAL OR TORRES STRAIT ISLANDERS 
• Under reg 24 an ATSI person has additional rights, and under reg 33, a police officer is 

required to ring the Aboriginal Legal Service immediately and inform them of the 
arrest. (R v Riley) 

 
R v Riley 
Facts:  
• Riley is charged with committing a robbery. 
• She undertakes a police interview voluntarily, and the only evidence is her omissions.  
• The ALS was not called until after the interview had occurred.  
• Officer confessed that he knew Riley would not give an interview had she been 

informed by the ALS of her rights. 
Held:  
• Breach of the regulations and the conduct of the officer was deemed to be ‘grave’.  
• He went ‘outside the scope of his powers’ when he did not call the ALS. 
• Breach was greater than the offence, as it is in the interests of the public to protect 

procedure and protocol. 
 
Campbell and 4 Ors v DPP (NSW) [2008] NSWSC 1284  
Facts:  
• Accused’s were charged with affray in numbers less than 12, in which 5 people were 

caught, and 4 gave an interview.  
• Only evidence available against them is the electronically recorded interviews.  
• In those circumstances, it was provided that police called ALS, in which no one 

answered, knowing that it was outside hours. The police officer subsequently thought 
that he has absolved himself of his responsibilities by faxing them what has happened. 

Held: In an evaluation of section 138: “The fact remains that the plaintiffs were interviewed 
at a time when the regulations had not been complied with…As the evidence stood, the 
failure to comply with the clause was deliberate…I am satisfied that the exercise of his 
discretion miscarried…should observe, in passing, that the obligation under the regulations 
is twofold: not only to notify the ALS that an Aboriginal person is in detention, but also to 
inform that person that the ALS will be notified. That… requirement is itself an important 
safeguard…It follows that the convictions of these four plaintiffs must be set aside.” 
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g) ANSWERING POLICE QUESTIONS 
• Under s 11 EA, a police officer may request [defendant] whose identity is unknown to the 

officer to disclose [his/her] identity if the officer suspects on reasonable grounds that 
[defendant] may be able to assist in the investigation of an alleged indictable offence 
because [defendant] was at or near the place where the alleged indictable offence 
occurred, whether before, when, or soon after it occurred. 

• Part 9: Police may ask one or more questions in order to force an admission or a confession. 

h) FORMAL CAUTION 
• Under s 122, the custody manager is to formally caution [accused] upon arrest and told that 

they are not obliged to speak, but if they do it can be adduced as evidence (s 122(1)(a)) 
and that the period of detainment can be extended beyond four hours upon application to 
an authorized officer (s 122(1)(b)).  

Absence of a proper caution may mean that evidence will be deemed to be improperly 
obtained (s 138). However, this is a question of fact and degree keeping in mind the 
degree of illegality, the probative value of the evidence taken and if the fault is minimal. 
(Tofilau v R, Em v R) 

Step 7. IF A LEPRA SAFEGUARD IS BREACHED 
• In the event of a breach, s 138 deems that improperly obtained evidence in 

inadmissible.  
• It was noted by McHugh J in Coleman v Power and Ors that “it is not part of an officer's duty 

to engage in unlawful conduct.”  
• By virtue of the unlawful arrest, the necessary elements of [offence] may not be made out. 
• TEST: a question of fact and degree. Must balance between the desirability of admitting the 

evidence and the undesirability of admitting the evidence that has been obtained illegally 
or improperly. One must consider; 

i) The degree of illegality; and  
ii) The value of the evidence taken. 

• Since the probative value of the evidence outweighs/ doesn’t outweigh its 
prejudicial effect, the evidence is admissible/inadmissible. 

Tofilau v R 
Facts:  
• 1 of 4 defendants involved in 4 separate homicides (unconnected) 
• Pre-Uniform Evidence Act in Victoria. 
• Canadian scenario technique used whereby officers sting criminals with fake gang(s) 

inviting each perpetrator to join.  
• Commit actual armed robberies. 
• Police made the perpetrators think there is heat on them.  
• Meeting staged with gang boss to force a confession about the homicides. 
Issue:  
• Was the evidence obtained inappropriately? 
Held:  
• Deceptive yes, but confessed to murder so the evidence was of great value and was 

deemed to be admissible.  


