
Introduction	  

What is International Law? 

According to Shaw, international law is best understood as a system of law based on consensus 

PIL is a form of customary law, since it derives largely from customary practices, relating to the 
way sovereign states interact with each other. 

International law is primarily formulated by international agreements, which create rules binding 
upon the signatories, and customary rules, which are basically state practices recognised by the 
community at large as laying down patterns of conduct that have to be complied with.  

Scope of Public International Law: 

•   Concerned with relationship between ‘sovereign states’ 
•   ‘state; denotes a country which exhibits specific features” 

o   independent government 
o   definite territory 
o   permanent population  
o   capacity to enter into legal relations with other States 

Personality in International Law: 

•   Legal personality refers to rights and responsibilities  
•   has since broadened to include public international organisations and individuals, 

meaning that organisations established by agreement among States have rights, 
obligations and capacities under IL. (United Nations) 

•   Increasingly, individuals and corporations can enjoy rights and hold responsibilities in 
international law, due to States concluding agreements codifying and conferring human 
rights and establishing direct individual responsibility for international crimes. 

•   Examples of this: 
o   The right to bring a complaint against a state before the European Court of 

Human Rights 
o   Responsibilities under international criminal law (re serious crimes like 

genocide, war crimes etc) 

International Law can now be defined as a body of rules and principles which regulates 
relations: 

I.   among States and PIOs inter se; 
II.   between States and individuals in the field of international human rights; and 
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III.   between the international society and individuals who have committed 
international crimes  

Difference between Public and Private International Law: 

•   Public refers to a uniform and autonomous system of norms regulating relations among 
its subjects 

•   Private refers to norms developed within States as part of their own domestic legal orders 
to resolve disputes between private parties where a foreign element is involved. It 
determines the choice of law applicable to a legal dispute and what jurisdictions there are 
involved in the dispute.  

 

Historical Development 
International law, understood simply as a body of norms regulating relations among political 
rulers, can be traced back to the period of antiquity 

Jus gentium – the law of nations or common law of all mankind 

Pacta sunt servanda – agreements are to be observed  

Opinio juris – the subjective element of customary international law; a State’s belief that certain 
conduct is required, permitted or prohibited by law 

Key Dates: 

476 Emperor Romulus Augustus abdicates in favour of Germanic warlord Flavius Odoacer 
1075 The Dictatus papae (papal dictation) arrogates to the Pope new powers, including the right 
to depose emperors  
1517 Martin Luther publishes his Ninety-Five Theses: start of the Protestant reformation and the 
decline of Catholicism in northern Europe  
1625 Hugo Grotius publishes De Jure Belli ac Pacis (‘On the Law of War and Peace’)  
1648 Peace of Westphalia ends the Thirty Years War and shapes the modern sovereign state  
1789 A century of growing nationalism culminates in the French Revolution  
1815 The Congress of Vienna produces the ‘Concert of Europe’  
1854 The start of the Crimean War marks the decline of the Concert into rivalry between 
European powers  
1914 This rivalry eventually leads to the Great War  
1919 Establishment of the League of Nations  
1928 Signing of the General Treaty for the Renunciation of War as an Instrument of National 
Policy (‘Kellogg-Briand Treaty’ or ‘Pact of Paris’)  
1945 Establishment of the United Nations  
 1948 – Universal Declaration of Human Rights 
 1950 – Convention for the Protection of Human Rights and Fundamental Freedoms 
 1966 – Convention on Economic, Social and Cultural Rights 
 1966 – International Covenant on Civil and Political Rights 
  
As the factual interdependence of international society has increased, so has the material scope 
of international law naturally expanded to provide a framework within which States and other 
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members of international society fruitfully coordinate their competing activities for the benefit of 
the common good. However, it frequently lags behind developments in society, as forces with 
vested interested may periodically retard developments in international law that would be 
beneficial to society as a whole, just as forces may champion developments which undermine the 
common good.  

Positivism v Naturalism: 

•   Positivism: 
o   The approach to law that argues that a norm can constitute a legal norm even if it 

would be entirely immoral to enforce it 
o   Distinguishes between international law and natural law and emphasized practical 

problems and current state practices 
o   Completely dismisses natural law; concern is mainly with specific situations, 

elevating the law of peace above a systematic consideration of the law of war 
•   Naturalism:  

o   The approach to law that argues that legal norms can be worked out by studying 
what is right and wrong 

o   Identifies international law completely with the law of nature, a moralistic system 
and misunderstands the direction of modern international law by denying the 
validity of the rules about custom 

o   Also refuses to acknowledge treaties as in any way relevant to the discussion 

Key Philosophers: 

•   Francisco Vitoria was a Spaniard who took the view that even non-Christian indigenous 
peoples enjoyed certain rights 

•   Hugo Grotius was a Dutch jurist who began to question the connection between the rules 
governing international relations and divine law 

•   Richard Zouche can be identified as an early English positivist and a contemporary of the 
above 

•   Vattel was a Swiss jurist who is identified with the doctrine of equality of states 
•   Vyshinsky was a Soviet lawyer, born in 1883, who thought that the Soviet Union should 

not be bound by rules of international law to which it had not given express consent 

 

Introduction to the UN 

Scope ratione materiae – their subject matter competence, refers to a court’s authority to decide 
a particular case 

Scope ratione personae – range of States legally affected by their exercise of competence; 
expresses the rule of law that only a state that is a party to an international treaty can take part in 
international dispute resolution process. 
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•   The UN is almost universal in its membership and its purpose extends to regulating most 
matters of international concern. 

•   Article 1 of the UN Charter sets out the ambitious scope of the organisation’s purposes 
•   Has extensive scope ratione materiae and near universal scope ratione personae 
•   Consists of six principle organs: 

o   GA-all members represented, mainly for discussion and recommendation 
o   SC-can make binding resolutions 
o   Economic and Social Council-make or initiate studies and reports, and make 

recommendations 
o   Trusteeship Council-supervise the admin by some member states of non 

independent territories  
o   ICJ-principle judicial organ 
o   Secretariat-chief administrative officer of the organisation 

Modern Theories on International Law 

Austin’s command theory of law: 
•   Austin distinguished ‘natural law’ from ‘positive law’.  
•   Only sovereigns may posit law  
•   Sought to extract all evaluation of a norm’s justice or rightness 
•   ‘the matter of jurisprudence is positive law; law simply and strictly so called; or law set 

by political superiors to political inferiors.’ 
•   International law fails the test of law strictly so called because it does not emanate from a 

sovereign to an independent political society 
•   Conceded that it might belong to a science of ‘positive morality’, being a science closely 

analogous to jurisprudence 
 

Arguments for legal system as opposed to a code of ethics: 
•   Governments that claim legitimacy inevitably adopt the language of law in relation to 

international affairs and profess obedience 
•   Many rules are amoral in nature 
•   Distinguishing international law from morality enables us to impose on states moral 

duties over and above legal obligations 
 
Common Objections: 

I.   International law is routinely breached 
II.   Powerful states are free to flout international law whenever it suits them 

III.   International law lacks an enforcement mechanism 
•   Enforcement of international remains overwhelmingly decentralized in 

character and much more dependent on self-help. 
•   States may resort to countermeasures in enforcing their rights, which may 

be authorized by international institutions 
•   The high rate of compliance with international law reflects the extent of its 

political legitimacy in regulating relations 
•   Therefore, many of the circumstances which call for the establishment if 

centralized law enforcement agencies are absent 
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