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PRINCIPLES OF PRIVATE LAW   
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 INTRODUCTION- THE NATURE OF PRIVATE LAW, CONTRACT 
THEORY   
 
1) Classical Contract Theory (CCT) 
 
What is CCT? 
• CCT = the set of ideas & assumptions that underpinned the development of 

contract law in England & the US in the 19th Century.  
o Extensive development of contract principles took place during this time 
o Prevailing political and economic views of the time  

• Principles adopted in this time contributed to the foundation of Australian 
Contract Law.  

• Furthermore these principles continue to influence the development of Contract 
law in Australia.  

• The law of contract was influenced by the will theory of contract 
o That is, a contract represents an expression of the will of the contracting 

parties & therefore should be respected & enforced by the courts 
o Self Imposed Liability is at the heart of will theory.  

• The prevailing ideology was laissex faire (a liberal individualist philosophy) – 
Courts developed principles based on that philosophy  

• Parties to a contract were considered self interested individuals who created 
their own private law through agreement ! freedom on contract SO courts 
should interfere as little as pos.  

• Essentially CCT ‘insists that the unrestricted exercise of freedom of contract 
between parties who possess equal bargaining power, equal skill, and perfect 
knowledge of relevant market conditions maximizes individual welfare and 
promotes the most efficient allocation of resources in the marketplace’ 

• Printing and Numerical Registering co v Sampson 
o ‘If there is one thing which more than another public policy requires it is 

that men of full age and competent understanding shall have the utmost 
liberty of contracting, and that their contracts when entered into freely and 
voluntarily shall be held sacred and shall be enforced by Courts of 
justice’. 

• The political & Social context in which modern contract law developed favored  
o Individualism  
o Self reliance 
o The exercise of free will over government intervention / paternalism.  

 
• This led to the notion of contractualism (Morris Cohen) which is the view that in 

an ideal  legal system, individuals can contract freely  because they want to.  
• This principle has 2 principle effects  
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1. Courts were reluctant to recognize the existence of non-contractual obligations 
– the courts tended to perceive social relations in contractual terms  

" Carlill v Carbolic Smoke Ball –  
" Issue: A manufactures ad for a device aimed to prevent colds proved 

to be misleading  
" Rule: A contract exists even though there is no communication 

between parties, or money or goods have not been exchanged.  
" Held: The court did not focus on the civil wrong of misleading 

advertising, but the law of contracts. Mrs Carlil able to obtain a remedy 
against the manufacturer by establishing a contract between them.  

2. Principles of contract law were developed & justified on the intention of 
giving effect to the intentions of the parties – not imposing legal rules upon 
individuals. 

o Objective & neutral principles  
o Based on respect for voluntary choices  
o SO contractual obligations are not imposed on unconsenting 

individuals  
• English textbooks began to be written in the 19th Century ! helped carve out 

contract as an independent body of law, separate from property law / torts  / 
restitution.  

• 19th Century – also the time of the resolution & liberalism – the idea that the 
government should leave people to their own affairs as much as possible  

• Contract law became a brand of law exclusively concerned with voluntarily 
assumed obligations 
 

Criticisms of the Classical Approach  
 
1. Rights & obligations arising from a contract do not necessarily represent the will 

of the parties – Courts often have to work out what the parties have not expressly 
agreed upon. These issues are worked out on an objective basis 

o Miscommunication  
o Lack of agreement  

• In determining whether a contract has been formed, the courts are not 
concerned with whether the parties actually intended to enter into a contract, 
but whether a reasonable person would believe they intended to do so, based 
on their words & behaviour.   

o SO courts make policy decisions as to whether contractual 
obligations should be recognised in particular circumstances.  

o So Liability for breach of contract is more ‘tort-like’ 
• Unsigned written terms form part of a contract if reasonable notice of the 

terms was given by one party to the other.  
• Court often implied terms to fill gaps 


