
 

Answering a Misleading/ Deceptive Conduct Question  
 

1) Identify the Parties (Plaintiff v Defendant)  
 

 
 
 
 
 

Element 1: Is it a 
trading 

corporation? 
 
 

 

Corporations: s 4(1) CCA 
● A substantial or sufficiently significant part of the corporations 

activities must be trading activities, must be more than 
peripheral (minor).  

● A Not for profit may not be a trading corporation: Australia 
Red Cross Society. 

● Pty Ltd / Ltd will show that they are a corporation. 
 
Individuals:  

● Generally not bound. 
● However may be bound if conduct is made via 

telecommunications/ Internet communications/ postal/ radio 
etc: s 6(3). 

● O’Brien v Smolongov: (Phone) 
● Dataflow (email) 
● Kaye (Radio/ Internet).  

 
Write: 
 
● ____ is a corporation under s 4(1) of the CCA. Their conduct 

in______(what activities the corporation partakes in) would be 
seen as a trading activity: Red Cross Case. This trading activity 
would be a substantial part of the their overall activities.  

2) Was the 
conduct in 
Trade or 
Commerce? 

Write: 
The conduct of __________(defendant) must itself be trading or 
commercial in nature: Concrete Constructions v Nelson.   
 
This would be satisfied as the conduct occurred in the course 
of_____________ (conduct: e.g selling property and associated 
services) for monetary reward. 

3) Establish 
Misleading or 
Deceptive 
Conduct  

 
 
 

 
 
If applicable (if 

there is an 
employee/ 

organization 
relationship re: 
pre contractual 

mis rep.): 
 
 
 

Establish who is 
liable 

 

Write: 
For the conduct to have breached s 18,the conduct must have lead/ 
must have been likely to have lead the ordinary reasonable member 
of the target audience into error. It doesn’t matter if they have not 
purchased the product- it only matters if they were likely to have 
been mislead. It must be a real possibility and not too remote- Taco 
Bell Case. This is an objective question of fact as to whether the 
conduct would mislead based on the surrounding circumstances and 
conduct.  
 
The organization 
 
S 139(B)(2) of the CCA: _______ (The organization) will be liable 
for the conduct of _______ (the employee) 
 
____ (employee) is acting on ____ (organisations) behalf. He/She is 
their employee.__________ (state what the employees actions are) 
would be in his/her apparent authority. 
 
The applicant may bring action against the organization for any 
misleading conduct engaged in by the employee whilst they are 
acting in the actual/ apparent authority, as their actions will be those 



 

 of the organizations.  
The employee 
 
Remedies are available for those ‘involved’ in the contravention: s 2 
ACL.  
 
The employee will be involved in, and therefore liable if they have 
knowledge of the essential matters which make up the contravention: 
Yorke v Lucas. 
 
Then go on to discuss the employees position in respect of 
each representation.  

3)b: The Target 
Audience 

Write: 
The Target Audience 
The conduct will have only have been found to have breached s 18 if 
it mislead or deceived or was likely to have mislead or deceived the 
target audience: Campomar 
 
The target audience is the person/ persons to whom the conduct was 
directed or reasonably anticipated that it would be directed to: 
Campomar 
 
The Target audience in this instance is ____________.  Accordingly, 
the objective test is whether the ordinary and reasonable person who 
buys _____________ in the position of______ (the person) would 
have been mislead or deceived by ___________ (the conduct): 
Campbelfield. 
 
Even though the test is objective, the courts are inclined to take 
some subjective characteristics into account: Butcher.  
 

Other Factors to take into consideration re Target Audience: 
 

● If the product is cheap and mass marketed: 
○ The OR purchaser will not spend as much time 

scrutinizing the product/ claims: Cadbury. 
 

○ Therefore it will be the dominant impression that is 
created by the label which will be judged for the 
purpose of determining if there is a contravention: 
Boost. 

 
○ If the product is cheap, the consumer will take an 

impressionistic approach to claims that are made. 
 

● If an expensive product: the OR purchasor is expected to 
analyse claims/ the product in a more careful fashion (Puxu).  

● The experience of the respected parties: If the parties are 
businesses who have extensive experience in the field, then 
they will be held to a higher standard, and may be required to 
do their own due diligence (e.g. first home buyer cf property 
developer): Butcher. 

 


