
Topic 2: Constitutional and Jurisdictional 
Issues of Family Law  

The Family Law At 1975 (Cth) (FLA) is the major piece of legislation governing the operation of family law in 

Australia but the jurisdictional power contained in that Act draws on the Commonwealth Constitution for 
Validity.  

Legislative powers of the government on Family Law 

Inconsistency of state and federal legislation 
S109 CC- ‘When a law of a state is inconsistent with a law of the Commonwealth, the latter shall  prevail, and 
the former shall, to the extent of the inconsistency, be invalid.  

 The provisions of s109 have an important application to current family law because neither the 

commonwealth nor state parliaments have exclusive power to legislate in respect to family law.  

Commonwealth power to legislate  
S51 CC states ‘The parliament shall, subject to this constitution, have the power to make laws for the peace, 
order and good government of the commonwealth with respect to:  

 (xxi) Marriage 
(xxii) Divorce and matrimonial causes, and in relation thereto, parental rights, and the custody and 
guardianship of infants  

Incidental powers 
Express incidental power 

 S51 (xxxix) CC- the parliament has power to make laws with respect to ‘matters incidental to the 

execution of any power vested by this constitution in the Parliament’. 
 Concerns matters which are incidental to the execution of one of the other substantive heads of 

power- Gazzo v Comptroller of Stamps (Vic) (1981) 7 Fam LR 675 

Implied incidental power 
 Gives the parliament the ability to legislation with respect to any matter which is incidental to the 

main purpose of an express head of power 
 Concerns matters which are incidental to the subject matter of a substantive head of power- Gazzo v 

Comptroller of Stamps (Vic) (1981) 7 Fam LR 675 

Interpretation of the divorce and matrimonial causes, and marriage 
powers, by the High Court 

Divorce and matrimonial causes power 
S51(xxii) CC (divorce and matrimonial causes) has two limbs: 

 The first contains the main head of power, being the power to make any laws with respect to divorce 

and matrimonial causes  

 The second confers an ancillary power whereby the parliament may make laws with respect to 

parental rights and the custody and guardianship of infants, but only if these are ‘in relation’ to a law 
of the commonwealth on the subject of divorce and matrimonial causes. 

Extent to which the parliament can make laws with respect to divorce 

 By virtue of s51(xxii) CC, the parliament can make any laws that have a clear relationship with divorce 



 Ss 55(1) and 55A(1) FLA provide that a divorce order cannot take effect until  the court has  made the 

required declaration under s55A concerning the welfare of any child of the marriage who has not yet 
reached the age of 18 

 The authority to enact these sections almost certainly l ies in the power of the parliament to make 

laws with respect to, and therefore impose conditions on, the making of orders for divorce under the 
first l imb of s51(xxii) 

Definition of ‘matrimonial causes’ 

Def: an action between parties to a marriage arising out of the marital relationship.  
Includes:  

 Someone seeking a divorce 

 Declaration of the validity or nullity of a marriage 

 Financial maintenance of a spouse or children 

 Division of marital property 

 Injunction arising from the circumstances of the marriage  

 Proceedings in relation to with whom a child will l ive and / or spend time 

 
The jurisdictional requirements which prevail for the institution of proceedings for divorce are spelt out in 

s39(3) FLA:  

 (3) Proceedings for a divorce order may be instituted under this Act if, at the date on which the 

application for the order is  fi led in a court, either party to the marriage:  

a) is an Australian citizen;   
 Criteria for citizenship is set out in the Australian Citizenship Act 2007 (Cth) 

b) is domiciled in Australia; or   
c) is ordinarily resident in Australia and has been so resident for 1 year immediately preceding 

that date.   
 ‘Ordinary residence’ refers to a person’s voluntary place of abode- Marriage of 

Woodhead (1997) 23 Fam LR 559 
 Determined on the facts  
 S4(a) FLA- ‘ordinary resident’ includes the term habitually resident’ 

Second limb of s51(xxii) CC 
Issue: ‘Parental rights’ 

 Parental rights refers only to the parental rights of the parties to a marriage and the parties to the 

marriage that is the subject of the related divorce or matrimonial cause- Re F; Ex parte F (1986) 10 
Fam LR 940 

 ‘Parental responsibility’ is now linked to any adult who has the day-to-day care and responsibility for 

a child 

Meaning of ‘infants’ 
 Extends to all  young persons who have yet to attain age of majority (18) 

 The term infants in s51(xxii) CC covers young people under the age of 21. This remains the age of 

majority at common law- Thurgood v Director of Australian Legal Aid Office (1984) 56 ALR 565 
 A law providing for custody or guardianship of any infant whose welfare might be affected by the 

divorce or matrimonial cause is a law with respect to the subject matter in s51(xxii) - Fountain and 

Alexander (1982) 8 Fam LR 67 

The Marriage Power 
 Wide power 

 Crucial question is whether the legislation creates, defines or declares rights or duties that arise out 

of, or have close connection with, the marriage relationship- R and Lambert; Ex Parte Plummer (1980) 

6 Fam LR 355 (approved by HCA) 

The meaning of ‘marriage’ for the purposes of the marriage power  

 Originalism- the words of the CC should be given their meaning at the time of enactment 

 In order to ascertain the meaning of ‘marriage’ we must look to its meaning in the early 1900s  



 ‘The union of a man and a woman to the exclusion of all others, voluntarily entered into for  life’ 

o Established in Hyde v Hyde and Woodmansee (1866) LR 1 P & D 130 at 133 
o This is the current meaning of marriage in Australia today 

o Statutory definition in s 43(a) FLA and s46(1) Marriage Act 1961 (Cth) 

 

Family Law Act 1975 s 43 

(1)  The Family Court shall, in the exercise of its jurisdiction under this Act, and any other court 
exercising jurisdiction under this Act shall, in the exercise of that jurisdiction, have regard to:  

(a) the need to preserve and protect the institution of marriage as the union of a man and a 

woman to the exclusion of all  others voluntarily entered into for l ife;  
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