
 

S 51 (xxxi) – Acquisition of Property on 
Just Terms 

 

  The Parliament shall, subject to this Constitution, have power to make laws for the peace, 

order, and good government of the Commonwealth with respect to: 
 

                (xxxi)  the acquisition of property on just terms from any State or person for any 
purpose in respect of which the Parliament has power to make laws; 

 

 The presence of the contingent right in s.51 (xxxi) means that the requirement of just 
terms operates at any time the Commonwealth makes a compulsory acquisition of 

property under the section  
 It does not apply to acquisition of property where the Commonwealth negotiates  

 
General Test for whether a regulatory law invokes the ‘just terms’ requirement: 

1. Deprives the affected party of an interest that is proprietary in nature (the 
deprivation requirement) 

2. Transfers a proprietary interests (although not necessary the same one) to another 
party) (the acquisition requirement) 

 
 

What is Property? 
 “Property, in relation to land, is a bundle of rights exercisable with respect to the land”: 

Minister of the State for the Army v Dalziel 
 Property extends to “innominate and anomalous interests and includes the assumption 

and indefinite continuance of exclusion possession and control for the purposes of the 
Commonwealth of any subject of property.”: Bank of NSW v Commonwealth 

 Claims in contract and tort are choses in action and are considered ‘property’ for 
purposes of s.51(xxxi) of the Constitution: Georgiadis v Australian and Oversea 

Telecommunications Corporation 
 

 
Minister of State for the Army v Dalziel (1944) 68 CLR 261 

= LAW: Regulation 54 of National Security Regulations authorized Gov to enter into 
exclusive possession of property for indefinite period, with regulation 60H authorizing the 

minister to make order determining the basis for the assessment and payment of 
compensation to the owner of any land affected by the Commonwealth’s entry into 
possession – Minister made order direction that “in assessming compensation loss of 

occupation or profits shall not be taken into account” 
= FACTS: Dalziel was weekly tenant of vacant land in Sydney, with the Army taking the 

land. Dalziel claimed compensation to cover rental payments + lost profits during 
Commonwealth’s occupancy. Acting under minister’s orders under 60H, Commonwealth 
official determined Daziel should only be paid for rental liability. 



= INITIAL HEARING: Supreme Court said that the Commonwealth’s taking of possession 
was an acquisition of property and that 60H did not provide for just terms.  

= HIGH COURT HELD: In favour of Daziel  it was an acquisition of property 

- Acquisition of property because if it was not, the Commonwealth could acquire all 

the land it wanted for an ‘indefinite period’, as it was said to be in this case, and not 
pay anyone compensation 

 
Bank of New South Wales v Commonwealth (1948) 7
= FACTS: Banking Act of 1947 provided legislative scheme under which the 
Commonwealth was to take over business of private banks operating in Australia. Div 2 of 
Pt. 4 allowed Commonwealth Bank to purchased shares in private banks; authorized 

Commonwealth Treasurer to direct that Australian shares in a private bank be vested in the 
Commonwealth Bank; directed Commonwealth Bank to pay fair and reasonable 

compensation for any acquisition of shares. Another part of the Act set out, on a date to e 
specified, the directors of the private banks would cease to hold office, and that the Governor 
of CommBank would (with the approval of the Treasuer) appoint directors to fill their places 

– these directors would have full power to manage, direct and control the business and affairs 
of the bank of which they were directors. All private banks/several shareholders began action 

in High Court 
= COURT HELD: Parts of the Banking Act were invalid; involved acquisition on unjust 
terms 

- It was unjust BECAUSE the nominees were nominated  
 

What is an Acquisition? 
 Acquisition can be seen, in a basic form, to be an infringement or excessive interference 

with one’s rights to and in a particular piece of property, which amounts to acquisition: 

Newcrest v Commonwealth 
 A law may be one for the acquisition of property, even though the Commonwealth takes 

NO LEGAL INTEREST in the property in question: Trades Pratices Commission v Tooth & Co 
Ltd 

Trade Practices Commission v Tooth &Co Ltd (1979) 
= Under TPA, the Act provided (s.47(9)(a) …) that a corporate engaged in the practice of 

exclusive dealing it if refused to renew a lease of land for the reason that the other party to 
the lease was doing business with a competitor of the corporation. Tooth & Co leased 
properties to tenants (hotels/pubs), with standard clause saying that they were not to buying 

alcohol or other drinks from any person other than Tooth & Co. 
= Federal Court held that the s.47(9)(a) was invalid because it amounted to an acquisition of 
property without just terms, with TPA Commission appealing to HCA 

 
Acquisition vs Regulation of Property (referring to Tooth & Co Case + Others) 

 Stephen J in Tooth: “There is no set formula to determine where regulation ends and 
taking begins; so the question depends on the particular facts and the necessities of each 

case and the court must consider the extent of the public interest to be protected and the 
extent of regulation essential to protect that interest.” 

 Stephen J said in the Tooth and Co case, the sub-sections for the TPA had the purpose of 
preventing a noxious use of proprietary rights (that is, exclusive dealing)  

 

 Tasmania Dam Case dealt with a similar question – majority said the Commonwealth had 

no acquired the land, though Deane J took a wider approach and said that two Acts 



(which prevented construction works on identified state land + prohibited interference 
with significant ATIS site) amounted to acquisition because they were so comprehensive 
that they were equivalent to a restrictive covenant, even though the Commonwealth was 
not taking for itself any material benefit of a proprietary nature. 

 

 
Newcrest Mining (WA) Ltd v Commonwealth (1997) 147 ALR 42 
= FACTS: Uranium was discovered at Coronation Hill in NT, with tradition owners of the 

land/environmental groups opposing the mining of the deposits. Newcrest Mining held a 
number of mining leases granted from the Commonwealth. Commonwealth then made 

proclamation under the National Parks and Wildlife Conservation Act declaring area which 
included parts of Newcrest leases to be a park (Kakadu National Park) – Commonwealth 
issued subsequent amendments which said that no operations for the recovery of minerals 

shall be carried out in the Kakadu Naitional Park (s.10(1A) and under s.7, there was to be no 
compensation to any person by reason of the enactment of the Act. The park was extended, 

and this was to prevent Newcrest from exercising its mining rights under its leases and to 
deprive it of any compensation 
= ARGUMENT BY NEWCREST: That there was an acquisition through the 

Act/Amendments, and that the deprivation of compensation was an acquisition on unjust 
terms 

= COMMONWEALTH ARGUMENT: Said it was in their power to make such laws under 
s.122 (territory power) 
= COURT HELD: It was an acquisition on unjust terms 

- GUMMOW J: “Here, there an effective sterilization of the rights constituting the 
property in question “ 

- BRENNAN J: “By force of the impugned proclamations, the Commonwealth acquired 
property from Newcrest … the property consisted not in a right to possession or 
occupation of the relevant area of land nor in the bare leasehold interested vested in 
Newcrest, but in the benefit of relief from the burden of Newcrest’s rights to carry 

on operation for the recovery of minerals” 
 

What are Just Terms? 
 ‘Just Terms’ have construed as the terms must reflect the market value of the property 

acquire: 

-  “the price which a reasonably willing vendor would have been prepared to accept 
and a reasonably willing purchaser would have been prepared to pay for the property 

at the date of acquisition”: Nelungaloo v Commonwealth 
 High Court has said that that for terms to be seen as ‘Just Terms’ a balance must be 

drawn between the interest of the individual whose property is acquired and the interest 
of the community 

 

Limitations to the Coverage of s.51(xxxi) 
 

Resolving or Adjusting Competing Claims 

 A law is not likely to be characterized as a law with respect to the acquisition of property 
within s.51(xxxi) if the law was concerned with the adjustment of the competing rights, 
claims and or obligations of persons in a particular relationship or area of activity: 

Nintendo Co Ltd v Centronics Systems Pty Ltd 



 
Rights Inherently Susceptible to Variation 

Health Insurance Commission v Peverill (1994) 
= FACTS: Health Insurance (Pathology Services) Act 1991 (Cth) reduced amount of 

Medicare benefits payable under Health Insurance Act to a pathologist for performing rubella 
tests. Peverill sued the Commonwealth, claiming the new Act was invalid has had the effect 
of acquiring his property + the acquisition was not on just terms. On first instance, this 

argument was allowed but it went to the HC on appeal 
= COURT HELD: Law was valid 

- Mason, Deane and Gaudron: “It is significant that the rights that have been 
terminated or diminished are statutory entitlements to receive payments from 
consolidated revenue which were not based on antecedent proprietary rights 
recognized by the general law. Rights of that kinds are rights which … are inherently 
susceptible of variation” 

No Acquisition Where Just Terms are Incongruent (Not required) 

 Certain acquisitions do permit of just terms OR are incapable of being characterized as an 
acquisition of property requiring just terms 

 

 Mutual Pools & Staff Pty ltd v Commonwealth establishes some acquisitions of property 
that are not subject to s.51(xxxi): imposition of a tax and provision tax; the forfeiture of 
illegally and imported goods in the hands of an innocent party; the imposition of a 

pecuniary penalty by way of civil proceedings seizure of property of subjects of a former 
enemy to be used in paying reparations; vesting a bankrupt’s estate in an Official Receiver 

 
Attorney-General NT v Emmerson (2014) 

= Emmerson convicted of a series of drug-related offences, and in 2011 was convicted of an 
offence and an application was made to have Emmerson declared a drug trafficker. Once he 
was declared a drug trafficker, an application was made for the forfeiture of all of his 

property – the proceeds of the latest offence + his other property which was not deemed to be 
proceeds of crime. The declaration that Emmerson was a drug-trafficker was overturned 

= ARGUMENT BY RESPONDENT: The powers conferred on the government allowed for 
an acquisition on terms that were not just 
= COUR HELD: High Court re-instated original decision – said an acquisition of this type 

requiring just terms was inconsistent with the nature of the exaction (punishment for crime) 

- “The requirement of just terms is "incompatible with the very nature of the 
exaction"[136], being a punishment for crime.” 

- DISSENT: Justice Gageler said the scheme did amount to an acquisition on otherwise 
than just terms – while the objective of imposing a a penalty for breach a norm of 
conduct will be ordinarily within this legislative power, this scheme was not 
appropriate or adapted to achieve that purpose because the decision to apply (or 
not apply) to forfeit any or all of the person’s property remained at the discretion of 
the DPP 

 

 
 

 
 
 

 

http://www.austlii.edu.au/au/cases/cth/HCA/2014/13.html#fn136


Legislative Powers – s.51(i) Trade and 
Commerce Power; Implied Incidental 

Power 

s.51(i) – Trade and Commerce Power 
 
 

Legislative powers of the Parliament  

                   The Parliament shall, subject to this Constitution, have power to make laws for 
the peace, order, and good government of the Commonwealth with respect to: 

 

(i) trade and commerce with other countries, and among the States; 
 
 
Other Related Provisions 

Section 98: 
‘The power of the Parliament to make laws with respect to trade and commerce extends to 

navigation and shipping, and to railways the property of any State.’ 
 
Section 99 

‘The Commonwealth shall not, by any law or regulation of trade, commerce, or revenue, 
give preference to one State or any part thereof over another State or any part thereof.’ 

 
Section 100 
‘The Commonwealth shall not, by any law or regulation of trade or commerce, abridge the 

right of a State or of the residents therein to the reasonable use of the waters of rivers for 
conservation or irrigation. 

 
 

 

Meaning of Trade and Commerce 

 The words are to be given their ordinary meaning 

 ‘“Trade and commerce” between different countries … has never been confined to 
the mere act of transportation of merchandise over the frontier. That the words 
include that act is, of course, a truism. But that they go far beyond it is a fact quite as 
undoubted. All the commercial arrangements of which transportation is the direct 

and necessary result form part of “trade and commerce.” The mutual communings, 
the negotiations, verbal and by correspondence, the bargain, the transport and the 
delivery are all, but not exclusively, parts of that class of relations between mankind 
which the world calls “trade and commerce”.’  W&A McArthur Ltd v Qld 

 
Concept of Trade and Commerce 



 Covers intangibles as well as movement of goods and persons: Bank Nationalisation 
Case 

- “…covers intangibles as well as the movement of goods and persons. The supply of 
gas and the transmission of electric current may be considered only an obvious 

extension of the movement of physical goods. But it covers communication. The 

telegraph, the telephone, the wireless may be the means employed. It includes 
broadcasting and, no doubt, it will take in television. In principle there is no reason to 

exclude visual signals. The conception covers, in the United States, the business of 
press agencies and the transmission of all intelligence, whether for gain or not. 

Transportation, traffic, movement, transfer, interchange, communication, are words 
which perhaps together embrace an idea which is dominant in the conception of 

what the commerce clause requires. But to confine the subject matter to physical 
things and persons would be quite out of keeping with all modern developments.”  – 

Bank of NSW v Commonwealth (Bank Nationalisation Case) 

 

Scope of s.51(i) 
 

Regulation/Incidental 

 Head of power give the Commonwealth the ability to regulate ancillary or incidental 
matters: Huddart Parker Ltd v Commonwealth 

 

- In Huddart, Commonwealth could legislate to give preference to union members for 
employment in load/unloading ships. 
 

Participation 

 Trade and commerce power has given Commonwealth ability to enter/participate 
into trade and commerce activities: Australian National Airways v Commonwealth 

 
Australian National Airways v Commonwealth 

= FACTS: Commonwealth established the Australian National Airways Commission, 
authorised to operate interstate airline services and services within Territories. 

= ISSUE: Did s.51(i) extend to allow this the government to participate in the field of activity 
that is trade/commerce 
= HELD: High Court upheld the validity of the Australian National Airlines Act 1945, and 

the Commonwealth’s capacity to establish a government-owned instrumentality to engage in 
trade and commerce. 

- However, the attempt to confer monopoly powers were held invalid under s 92. 
- “A law authorizing the government to conduct a transport service for inter-State 

trade, whether as a monopoly or not, appears to me to answer the description, a law 
with respect to trade and commerce amongst the States. It is only by importing a 

limitation into the descriptive words of the power that such a law can be excluded.” 
 

Production 

 Production is not part of interstate trade and commerce, even when it is earmarked 
for interstate trade: Beal v Marrickville Margarine Pty Ltd 

 However, a law with respect to trade and commerce may validly regulate matters 
preparatory to trade: Granall v Marrickville Margarine Pty Ltd 



- “Nothing which has been said above implies that under the power conferred by s 
51(i) of the Constitution … the Commonwealth Parliament can never reach or touch 
production.”  Granall 

 
Not a Power to Regulate the Economy  Pape v Commissioner of Taxation 
= FACTS: Concerning the GFC stimulus package – under the Rudd government 

= ISSUE: Was the payment of the stimulus package to counter the effects of the GFC valid 
under s.51(i) 

= HELD: Not a law with respect to s.51(i) 
• Did the package have a substantial economic effect on trade & commerce between the 

states or with other countries?  (as distinct from intrastate trade) 

• Need to show definable relationship  
 

Distinction between INTERSTATE and INTRASTATE trade and commerce 

 High Court has not denied the possibility of integration between 
interstate/international and intrastate but has submitted a CAUTIOUS APPROACH 

 Regulation of intrastate trade and commerce is not directly included in the power 
R v Burgess; Ex Parte Henry (1936) 
= HC considered validity of the Air Navigation Act, which authorized GG to make 

regulations for the purpose of controlling air navigation. Commonwealth argued that uniform 
control of air navigation was necessary to preserve safety of international/interstate air traffic 
and that the Act was supported by s 51(i). s.4 of the Act authorized the making of regulations 

‘for the control of air navigation in the Commonwealth and the territories’. The 
Commonwealth had relied on the States’ agreement to refer powers on air navigation to the 

Commonwealth, but only Tasmania had done so.  
= COURT HELD: Not valid  

- Majority recognised that the distinction between intrastate and interstation must be 
fully recognised 

- ‘The Commonwealth gives to the Commonwealth Parliament power over inter-State 

and foreign trade and commerce and does not give to it power over intra-State 

maritime trade and commerce, although these subjects are obviously in many 
respects very difficult to separate from each other. On several occasions the 

argument has been pressed upon this court that, where inter-State or foreign and 
intra-State maritime trade and commerce are so intermingled that it is practically 

essential to control all of them as one subject matter … This argument, however, has 
always been rejected by the Court … [T]he distinction drawn by the Constitution 

must be fully recognised …’ – Latham CJ at 628. 
- Dixon J said that intrastate trade could only be controlled ‘to the extent necessary to 

make make effectual the exercise of the power over interstate commerce’  
 

 High Court has ruled that Commonwealth can regulate an activity which combined 
interstate and intrastate trade 

Redfern v Dunlop Rubber Australia Pty Ltd (1964) 110 CLR 194
= FACTS: Several retailers sued five tyre manufacturers for damages under Act which 
prohibited any contract of combination “in relation to trade and commerce with other 

countries or among the States”. The Ps, whose businesses were located in Victoria, alleged 
that the tyre manufacturers had agreed among themselves not supply the Ps which tyres at 

wholesale prices.  



= ARGUMENT: Manufactures argued that that the contract/combination was in relation to 
intrastate + interstate trade and commerce, and was thus invalid. 

= COURT HELD: Valid – Commonwealth could regulate an activity which combined 
interstate and intrastate trade 

- “Commonwealth power over trade and commerce can only extend to such intra-State 
trade and commerce as is inseparably connected with inter-State trade and 

commerce, but full acceptance of this limitation is quite consistent with the 
Commonwealth power to prohibit or regulate acts which relate to intra-State trade 

and commerce if they relate to inter-State or overseas trade and commerce as well 
…” - Menzies J 221 

- for the law to validly regulate intrastate trade under s 51(i) “the connexion (between 
intra-State trade and) … overseas or inter-State trade or commerce must not be so 

remote or insignificant that there is no real relationship” - Windeyer J at 229 
 

 Regulation of INTRASTATE trade and commerce may be permissible where 
impossible to otherwise regulate interstate trade and commerce 

 
Airlines of NSW Pty Ltd v The State of New South Wales & Anor (No 2) (1965)  
= FACTS:  

- Air Navigation Regulations (Cth) were extended to include all air navigation within 
Australia. In NSW, the State Transport (Co-ordination) Act 1931 (NSW) and the Air 
Transport Act 1964 (NSW) provided that a person should not carry by aircraft 
between places in NSW any passengers/goods unless the person/aircraft/route were 

licensed by the NSW Commission for Transport.  
- Airlines of NSW had a license under NSW Act to carry passengers/goods between 

Dubbo and Sydney, which was canceled for the NSW Commissioner for Transport, 
who failed to re-issue. Company then applied to Commonwealth Director-General of 
Civil Aviation who granted licensed under reg 198 of the Air Navigation Regulations 

covering the Sydney-Dubbo route 
- Airlines of NSW then commenced in HC a suit that argued NSW Act was invalid 

because of inconsistency with Comm Act + Injunction to prevent NSW interefering 
with the P’s air operations on that route  

= ISSUES FOR THE COURT: 

1. Were the Air Navigation Regulations valid? 
2. Were the regulations inconsistent with the state legislation? 

 = COURT HELD: YES, Commonwealth laws were valid, despite also regulation intrastate 

activity 

- Kitto J’s ratio: “Where the intra-State activities, if the law were not to extend to 
them, would or might have a prejudicial effect upon matters merely consequential 
upon the conduct of an activity within federal power … that mere fact would not 
suffice, in my judgment, to make a law a law “with respect to” that activity itself. 
But, by contrast, where the law, by what it does in relation to intra-State activities, 
protects against danger of physical interference the very activity itself which is 
within federal power, the conclusion does seem to me to be correct that in that 

application the law is a law within the grant of federal power.” 
- Kitto J at 116-117 – ‘[A] federal law which provides a method of controlling regular 

public transport services by air with regard only to the safety, regularity and 
efficiency of air navigation is a law which operates to protect against real possibilities 



of physical interference the actual carrying on of air navigation … and none the less 
so because it is also legislation with respect to that intra-State air navigation which is 
not within the power.’ 

 

 Despite there being an economic connection between interstate and intrastate trade 
and commerce, Commonwealth cannot regulate intrastate trading activities in the 

name of economic or commercial considerations 
Minister for Justice (WA) (Ex rel Ansett Transport Industries (Operations) Pty Ltd) v 

Australian National Airlines Commission (1976) 
= FACTS:  

- Australian National Airlines Act 1945 created commission which then created Trans -
Australia Airlines (TAA), which proposed to commence regular airline service 

between Perth and Darwin, with an intermediate stop at Port Hedland (WA). 
Passengers and cargo from Perth/Darwin would be discharged at Port Hedland, 

where passengers and cargo for Perth and Darwin would be loaded
- Ansett had operated a regular airline service between Perth/Darwin with 

intermediate stopping in northern WA, including at Port Hedland
ISSUE/QUESTION: “Does s.51(i) by its grant of legislative power over interstate trade and 

commerce, incidentally include a grant of power to legislate for intrastate trade and 
commerce when its only relationship to interstate trade and commerce lies in the fact that the 

purpose of engagement in such intrastate activity is to conduce to the efficiency, 
competitiveness and profitability of the interstate activity? 

COURT HELD: Not valid 

- “The permitted exercise of the power conferred by s 19B … extends beyond the 
ambit of that incidental power which s.51(i) carries with it.”  

Implied Incidental Power 
 HC’s view of the range of activities which can be controlled under s 51(i) has been 

expanded through the standard technique of allowing the power to be exercised in 
relation to activities which are incidental or ancillary to trade and commerce.  

 The implied incidental power cannot ‘obliterate the distinction’ between interstate 
and intrastate trade and commerce: Attorney- General (WA) (Ex rel Ansett Transport 
Industries (Operations) Pty Ltd) v Australian National Airlines Commission (1976) 

 

Section 51(xxxix) 
‘Matters incidental to the execution of any power vested by this Constitution in the 

Parliament or in either House thereof, or in the Government of the Commonwealth, or in the 
Federal Judicature, or in any department or officer of the Commonwealth.’ 
 

O'Sullivan v Noarlunga Meat Ltd (No 1) [1954] 
= FACTS: 

- The Commerce (Meat Export) Regulations were made under the Customs Act 1901 – 
provided that the export of meat was prohibited unless the treatment and story of 

the meat had been carried out in an establishment registered under the regulations 
and the provisions of the regulations had been complied with.

- Noarlunga Meat were registered under the Commonewalth Act, and held a license 
under the Meat Export Control Act 1935 (Cth) to export meat processed in i ts 

Noarlunga premises.



- SA provisions also existed and required a license to be held by an abattoir for the 
purposes of slaughtering stock for export – Noarlunga did not have this and were 
charged after exporting lamb to the UK

- Pleaded to HC that the state law was inconsistent with Commonwealth law 
= COURT HELD: State law was inconsistent + Commonwealth law was valid under s.51(i) 

- “It is undeniable that the power with respect to trade and commerce with other 
countries includes a power to make provision for the condition and quality of the 
meat or of any other commodity to exported. Nor can the power … be held to stop 
there. By virtue of that power all matters which may affect beneficially or adversely 

the export trade of Australia in any commodity produced or manufactured in 
Australia must be the legitimate concern of the Commonwealth. Such matters 

include not only grade and quality of goods but packing, getup, description, labelling, 
handling and anything at all that may reasonably be considered likely to affect an 

export market by developing it or impairing it”  
 

Burton v Honan [1952]  

 “Parliament may in the exercise of any of the substantive powers given by s. 

51 make all laws which are directed to the end of those powers and which 
are reasonably incidental to their complete fulfilment.” 

Characterisation of s.51(i) 
 Policy of law is irrelevant to characterization.  

 S.51(i) is a subject matter power  Characterize law by construing rights, 
obligations, privileges, liabilities it creates/regulates  

 Where implied incidental power is involved, purpose becomes relevant  is the law 

appropriate and adapted to achieve an end within the power? Murphyores Inc Pty 
Ltd v The Commonwealth (1976) 136 CLR 1 

 
 

 

http://www.austlii.edu.au/au/legis/cth/consol_act/coaca430/s51.html
http://www.austlii.edu.au/au/legis/cth/consol_act/coaca430/s51.html

