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Constitutionalism 
Function and Characteristics of the Constitution  

The constitution sets out rules governing the composition, powers and methods of operation of the main 
institutions of government and the principles applicable to their relations to the citizens. It expresses 
political values to which their society lays claim, restricts arbitrary power and ensures a limits government. 

The Australian Federal Constitution is rigid whilst the State constitutions are flexible, that is, the Federal 
document is subject to a manner and form requirement (s 128) in which politicians must pass legislation in 
both houses of Parliament, then a majority of people in a majority of States have to vote ‘yes’ to changes. 
However, States need only pass an amending act to change their constitutions. Furthermore, the 
Commonwealth constitution restricts the commonwealth legislature because they can only make legislation 
about certain subjects (s 51), whereas the State legislatures are granted plenary powers (s 5). While 
Australian Federal and State Constitutions are written documents, they are also unwritten in the sense that 
they are supported by constitutional conventions. 

A constitutional can apply to no one: 

R (Bancoult) v Secretary of State for Foreign and Commonwealth Affairs (No 2)  
Catchwords: constitution, no people 
 
Material Facts: On 1 June 2004, a second Order in Council was produced—the British Indian Ocean 
Territory (Constitution) Order 2004—Section 9 of which provided that "no person has the right of abode in 
the territory" and "no person is entitled to enter or be present in the territory except as authorised by or under 
this Order or any other law for the time being in force in the territory". At the same time, the British Indian 
Ocean Territory (Immigration) Order 2004 came into effect, prohibiting entry to or presence in BIOT 
without a permit. 
 
Legal Issue: Whether the courts could subject Orders in Council to judicial review and, secondly, the 
legality of the 2004 Order? 
 
Ratio: The Lords unanimously agreed that, while Orders in Council are pieces of primary legislation, 
similar to Acts of Parliament (which cannot be subject to judicial review), there is a significant difference in 
that Orders in Council are an executive product and lack the "representative character" that comes with 
Parliamentary authority and approval. Accordingly, the Lords saw "no reason why prerogative legislation 
should not be subject to review on ordinary principles of legality, rationality and procedural impropriety in 
the same way as any other executive action". 
However, the Lords upheld the legality of the Constitutional Order, including Section 9. The majority held 
that BIOT was a "conquered or ceded colony" and therefore was subject to the prerogative powers of the 
Crown. They rejected the principle that there was a constitutional right to reside in one's own country, 
calling it "extreme", and concluded that in any case no such right could not trump legislation such as an 
Order in Council. The phrase "peace, order and good government", they thought, should be understood as 
referring not just to the inhabitants of BIOT but to the governance of the region. The wording was to be 
treated "as apt to confer plenary lawmaking authority" and reviewing the Order was a matter for the 
government and Parliament, not for the courts, since it was a political issue of national security and foreign 
relations. 
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Political and Legal Constitutionalism 
Australia demonstrates elements of both political and legal constitutionalism, adopted from the UK and US 
respectively. The key difference between political and legal constitutionalism, discussed by Adam Tomkins 
(2003), is the principal institution by which the Executive is held accountable, being Parliament in a political 
system and the Judiciary in a legal system. Legal constitutionalism requires a strict separation of powers to 
ensure the independence of the judiciary so that it can be a viable accountability mechanism. Political 
constitutionalism, however, requires that the vigour of the political process (including elections and law-
making) to be open, transparent, participatory, representative and deliberative, thus espousing the principles 
of representative and responsible government. 

In the Engineers’ Case, Justices Knox, Isaacs, Rich and Stark highlighted how at Federation, Australians 
united and took power to control any attempt of the national parliament to misuse its powers and the 
democratic value of voting is enough to reverse parliamentary decisions without the protection of the courts. 
Similarly, in Australian Capital Television v Commonwealth, Justice Dawson explained how the drafters 
placed their trust in parliament to preserve the nature of our society and left its powers unfettered because 
constitutional guarantees of freedoms exhibit a distrust of the democratic process. [representative/ 
responsible gov] – local governments represent minorities 

Such faith in the mechanisms political constitutionalism, assumes that parliament will protect people’s 
rights, especially difficult in a democracy in which representatives only may only stand for the majority 
views and ignore marginalised minorities. In Plaintiff S157/2002 v Commonwealth, the High Court held that 
jurisdiction exists to ensure that laws are constitutionally valid and ministerial action is lawful. Disputes 
always arise with written constitutions, therefore there must be an authoritative decision-maker, that is, the 
courts. Michael Kirby (2006) accentuates judicial review’s enduring merit because it subjects government to 
the scrutiny of detached, independent-minded people well versed in legal history. 
 
To safeguard the process of judicial review, a strict horizontal separation of powers must be maintained so 
that the arbiters of the law, the judiciary, are not the same as those who make the law, the legislature, or 
enforce the law, the executive. In Australia, however, the separation of powers is not strictly adhered to, as s 
64 of the Constitution espouses that ministers must belong to the House of Representatives or Senate. 
However, the Boilermakers Case accentuates that institutions that exercise Commonwealth judicial power 
must be strictly separate from other government institutions due to the three-chapter structure of the 
Constitution. Baron de Montesqieu (1949) recognises that it is human nature to abuse power, therefore 
‘power should be a check to power’, Thus, the legislature and executive should be separate to prevent them 
tyrannically enacting laws and the judiciary and legislature should be separate to prevent a conflict of 
interest and arbitrary control. Owen Hood Phillips and Paul Jackson (1987) recognise that a complete 
separation of powers would be inefficient with too many checks and balances, but uphold the ideal of not 
vesting too much power in one body. Gerard Carney (1994) considers how despite the Australian overlap 
between executive and legislature, it has permitted a system of checks and balances to occur. 
 
A barrier to the system of checks and balances is the sheer volume of legislation produced by parliament 
because it requires an individual to challenge it who is affected by it. Justices Gummow, Hayne and Crennan 
acknowledged in White v Director of Military Prosecutions that the sheer extent and amount of legislative 
intervention and regulation puts a strain of the traditional separation of powers because they do not have the 
time to assess the constitutionality of every piece of legislation, hindering the rule of law’s effectiveness and 
accessibility. This may be circumvented, however, by many accountability mechanisms in the legislature 
and executive. Lisa Burton and George Williams (2012) suggest that an ‘integrity’ or ‘fourth’ branch of the 
government can provide absence from corruption and supervise the use of public power. [ICAC, Media, 
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legal advocacy, Auditor-General, Ombudsman, Information Commissioner, anti-corruption]. One example 
of this is Bronwyn Bishop. She unnecessarily and extravagantly took a helicopter ride for transport to travel 
a short distance. As her party held a majority of the lower house, a vote of no confidence would not have 
passed against her, but the media pressure from the issue meant that she has not been put forward for her 
seat in the upcoming election. (Peter Hollingworth in executive, governor general) 
 
Judicial review also challenges parliamentary sovereignty … 
 
Amalgamated Society of Engineers v Adelaide Steamship Co Ltd (1920) 28 CLR 129 (Engineer’s Case) 
Catchwords: Engineers, Conciliation and Arbitration, constitution, federalism, political constitutionalism 
 
Material Facts: The Engineers' Case arose out of a claim lodged by a union of engineers in the 
Commonwealth Court of Conciliation and Arbitration for an award relating to 844 employers across 
Australia In Western Australia, the employers included three governmental employers. The case came 
before the Full Court on a case stated under section 18 of the Judiciary Act. 
 
Legal Issue: Whether a Commonwealth law made under the ‘conciliation and arbitration power regarding 
industrial disputes (s 51(xxxv) could authorise the making of an award binding the three employees.  
 
Ratio: Prior to Engineers’, the HC had held that the states had reserved powers that were immune from 
Commonwealth interference. Here, the HC held that, through a literal interpretation of the Constitution, the 
Commonwealth Parliament has the power to make laws with respect to conciliation and arbitration, allowing 
the Commonwealth Court of Conciliation and Arbitration to regulate the wages and conditions of employees 
of the State of Western Australia. 
HIGGINS J: The fundamental rule of interpretation, is that a statute is to be expounded according to the 
intent of the Parliament that made it and that intention has to be found by an examination of the language 
used in the statute as a whole. [Text and structure – division of chapters implies a division of powers.] 
KNOX CJ, ISAACS, RICH, STARK JJ: When the people united, they took power to control any attempt of 
the national parliament to misuse its powers. It is within the power of the people to resent and reverse 
parliamentary decisions. The court’s protection is not necessary. 

Australian Capital Television Pty Ltd v Commonwealth (1992) 177 CLR 106 
Catchwords: political constitutionalism, freedom of political communication, constitution 
 
Material Facts: It concerned the constitutional validity of Part IIID of the Political Broadcasts and 
Political Disclosures Act 1991, which regulated political advertising during election campaigns, and 
required broadcasters to broadcast political advertisements free of charge at other times.  
 
Legal Issue: Whether pt IIID of the act was constitutionally valid? 
 
Ratio: The principal argument from the plaintiffs was that the changes to the Broadcasting Act contravened 
an implied right to freedom of participation and communication in political processes. They argued that this 
right to free political speech arose from the system of representative government which is provided by the 
Constitution. The court decided that a right to freedom of political communication was essential to the 
system of representative government provided for in the Constitution. The court expressed the view that the 
reason why Australia does not have a bill of rights is because the framers of the Constitution believed that 
since Australia had a system of representative government, which gave all voters an equal share in political 
power, laws to protect rights were simply not necessary. To undermine the system of representative 
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government was contrary to this trust which the people gave to the Parliaments, and was not permitted by 
the Constitution. Although this right is not an absolute one, it is still a right which allows for free and public 
political discussion. 
DAWSON J: Constitutional guarantees of freedoms exhibit a distrust of the democratic process. 
Constitutional drafters placed their trust in parliament to preserve the nature of our society and left its 
powers unfettered. 

Plaintiff S157/2002 v Commonwealth (2003) 211 CLR 476 
Catchwords: refugee, visa, legal constitutionalism, courts 
 
Material Facts: The plaintiff wished to challenge a decision of the Refugee Review Tribunal denying him a 
protection visa. Two sections of the Migration Act 1958 (Cth) purported to deny him the right to appeal the 
decision. The plaintiff applied to the High Court, arguing that the relevant sections did not apply to 
applications for relief under s75(v) of the Constitution. s474 purported to make certain decisions ("privative 
clause decisions") unreviewable, while s486A placed time limits on applications to the High Court in respect 
of these decisions. 
 
Legal Issue: Whether s 474 of the Migration Act was invalid because it was directly inconsistent with s 
75(v) of the constitution? 
 
Ratio: Plaintiff would still be able to use high court’s original jurisdiction – the HC’s jurisdiction to grant 
relief against Commonwealth officers under s75(v) of the Constitution cannot be ousted by an act of 
Parliament. Parliamentary debates, to which the Commonwealth referred the Court, reveal that parliament 
did not intend the section to have that effect.  
GAUDRON, McHUGH, GUMMOW, KIRBY and HAYNE JJ: Jurisdiction exists to ensure that laws are 
constitutionally valid and ministerial action is lawful. Disputes always arise with written constitutions, 
therefore there must be an authoritative decision-maker, in this case, it is the courts. 
 
R v Kirby; Ex parte Boilermakers’ Society of Australia (1956) 94 CLR 254 (Boilermakers Case) 
Catchwords: Separation of powers, commonwealth constitution 
 
Material Facts: Metal Trades Employers’ Association sought to enforce a no-strike clause in an award. 
Arbitration Court ordered the union to comply with the award (this is a non-judicial power). Union 
disobeyed, court made another order fining the union for contempt (this is within the limits of a judicial 
power). 
 
Legal Issue: Whether courts could enforce non-judicial actions/ powers? 
 
Ratio: The structure of the constitution implies a separation of the functions of the legislature, the executive 
and the parliament. The judiciary cannot make laws; it must interpret and apply and the parliament can’t 
judge cases. Therefore, vesting judicial power in a body that also exercises non-judicial power is 
unconstitutional; thus, the arbitration court cannot enforce the no-strike clause. Institutions that exercise the 
judicial power of the Commonwealth must be strictly separate from other government institutions 
	  


