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Australian Legal System 

Categories of Law 

Criminal Law v Civil Law 

Civil 

- Starting point: decision by the plaintiff to litigate 

- Negative factors of going to court: 

o Evidence is required  

o There is always a chance of an unfavourable outcome 

o Costs are extremely high (depends on the level of the courts and the complexity of 

the matter) 

o Time – delays are commonly encountered 

o Stress – the personal effects of litigation can often be very damaging 

- Proceedings are commenced by a statement of claim – filed in the relevant court and served 

upon the defendant 

o Service= the court needs to be satisfied that the defendant received a copy of the 

document 

o Defence= defendant responds to the statement of claim 

o Counterclaim= the defendant brings an additional suit against the plaintiff 

o Default judgment = if the defendant fails to file a defence, the plaintiff automatically 

wins the trial by default 

- Most disputes are settled during the pre-trial process. A pre-hearing conference is often held 

to encourage the parties to settle their dispute before trial 

- Focus on compensation 

- Burden of proof: on the balance of probabilities (OJ Simpson case) 

Criminal 

- Starting point: the arrest or charge of the person accused of committing a crime 

o The accused may apply for bail (the judge agrees to release he accused person from 

custody pending trial on payment of a bond to ensure they show up for the trial 

- Proceedings commence when the accused person is charged with a specific offence[s] 

o Accused person pleads guilty or not guilty to each offence 

o The trial determines where they are guilty and/or the appropriate sentencing 

o Prosecutor= represents the Crown 

- Plea bargaining = The prosecutor may seek to persuade the defendant to plead guilty to a 

lesser offence than the one with which they were initially charged, in order to resolve the 

dispute more quickly 

- Committal hearing = determines whether the prosecutors case is strong enough to justify 

proceeding to full trial. Held if the defendant is charge with an indictable offence 

- Focus on punishment 

- Burden of proof: beyond reasonable doubt (OJ Simpson case) 

Public Law v Private Law 

Public law = concerned with the relationship between the individual and the state. Incl. 

constitutional law, administrative law, criminal law and taxation law 

Private law = concerns the relationships between persons within the community. Incl. tort law, 

contract law, property law and company law 


