
2. Jurisdiction of Courts 
Keep in mind the distinction between federal law and state law  

The various sources of judicial review jurisdiction: 

- Common law (state level) 

- Statutory regimes (Cth and State) 

- Constitutional regimes 

 Cth level: Constitution s 75(v) 

 State level: Kirk v IRC invoking Constitution s 73(ii) (appellate jurisdiction of the 

HC) 

 

Two ways of questioning the legality of administrative action 

- On application of judicial review  

- Collaterally in criminal, tort or contract cases (eg, claim that the search warrant contains 

jurisdictional error and is void ab inito) 

 

Judicial review of the legality of administrative action  

(the court should stay clear from reviewing findings of fact, unless the facts may leas to 

jurisdictional error) 

- In the State/Territory Supreme Court if it involves State/Territory administrative action  

 Inherent jurisdiction to review 

 Some State Courts have statutory jurisdiction 

 There is no ADJR counterparts in NSW; it is inherent jurisdiction of SC, plus 

statutory jurisdiction for L&E Court 

 Constitutional source: Kirk v IRC 

 There is a constitutionally entrenched minimum provision of judicial review at 

State level, similar to s 75(v) at Cth level 

- In the HC/FC/Federal Magistrates Court if it involves Federal administrative action 

 High Court 

 Appellate jurisdiction from Cth, State and Territory Courts 

 Constitutional judicial review jurisdiction: the High Court has original 

jurisdiction in all matters: 

 S 75(iii): in which the Cth, or a person suing or being sued on behalf of 

the Cth, is a party 

 The section includes, but is not confined to, judicial review 

 The section is not confined to officers of the Cth, jurisdictional 

error, or the remedies specified in s 75(v): Plaintiff M 61/2010E 

 Christmas Island; judicial review by the officers and a merit 

review assessment by a private company 

 HC could use s 75(iii), but a mandamus was unavailable 

because the Minister’s discretion to left the bar was non-

compellable   

 Do not know whether the court will confine its jurisdiction to 

state officers at state level, as separation of power is more 

rigorous at Cth level 

 However, arguably ordinary legislation may remove grounds of 

review or particular remedies because unlike s 75(v), remedies are 

not specifically entrenched 

 S 75(v): in which a writ of mandamus or prohibition or an injunction is 



sought against an officer of the Cth 

 Constitutionally entrenched minimum provision of judicial review, 

cannot be abrogated by an ordinary Act of Parliament: Plaintiff s 

157/2002 v Cth 

 Mandamus and prohibition are only available for jurisdictional error 

 Although certiorari is available as an ancillary remedy, judicial 

review for non-jurisdictional error is not available under s 75(v) 

 Officer of the Cth: a person appointed by the Cth to an identifiable 

office, who is paid by the Cth for the performance of their functions 

under the office and who is responsible to and removable by the 

Cth concerning the office 

 Includes both Cth judicial and non-judicial officers, but not 

bodies corporate 

 “Officers” are human beings rather than institutions 

 Remains open to interpretation: Plaintiff M 61/2010E 

 Consider the ease by which s 75(v) can be avoided by 

corporatisation and contracting out 

 Federal Court  

 ADJR Act 1977: jurisdictional gaps  

 Judiciary Act 1903 (Cth) s 39B(1): its original jurisdiction include the same 

jurisdiction as the HC under s 75(v) 

 Judiciary Act s 39B(1A): the original jurisdiction also includes jurisdiction in 

any matter: 

 Arising under the Constitution, or involving its interpretation; or 

 Arising under any laws made by the Cth Parliament (other than criminal 

prosecutions) 

 Judiciary Act s 44: allows the HC to remit matters commenced in its original 

jurisdiction to the Federal Court 

 It also hears appeals from the Federal Circuit Court and appeals on questions 

of law from various tribunals such as the AAT 

 Federal Court jurisdiction is extended by 

 Associated jurisdiction: Fed Ct Act s 32: jurisdiction in respect of matter 

not otherwise within its jurisdiction that are associated with matters within 

jurisdiction 

 Only in relation to federal matters, not state matters 

 Accrued jurisdiction: the inherent power of a superior court to settle the 

controversy by dealing with all the issues that arise out of the same 

transaction and facts 

 Jurisdiction to review Cth decisions has largely been removed from State 

Courts by ADJR Act and Judiciary Act 

 Cross-vesting legislation: ADJR Act and s 39B matters are “special 

federal matters” which must be transferred to the Fed Ct unless the State 

SC decides that there are special reasons for the proceedings to be 

heard by the state court—other than the convenience of the parties  

 Both the ADJR Act and the s 39B jurisdiction may be invoked in one 

application 

 Parliament may validly restrict the jurisdiction of the FC: privative clauses 

 Federal Circuit Court 

 ADJR Act, Migration Act jurisdiction, and the FC may transfer proceedings to 



FCC 

 Appeal from FCC to FC 

 Cannot use Judiciary Act when apply to FCC 

 

ADJR Act 

- requires reasons to be given for reviewable decisions 

- s 3(1): “decision to which this Act applies” 

 Means a decision of an administrative character made, proposed to be made, 

or required to be made as the case may be (whether in the exercise of a discretion 

or not) under an enactment, other than a decision by the Governor-General or a 

decision included in any of the classes of decisions set out in Sch 1 (include 

“privative clause decisions” within the meaning of the Migration Act Pt 8) 

 making of, or refusal to make, a decision: ABT v Bond (HC)  

 ABT want to decide if Bond is the proper holder of commercial TV 

licences; ABT investigated B as an individual, and made a series of 

adverse findings, and made a conclusion. No final decision has yet been 

made 

 Reviewable decisions are final, operative or determinative decisions 

rather than steps in the reasoning process 

 An intermediate finding or ruling is only reviewable if it is provided for in 

an enactment and if it would resolve an important substantive issue 

(here the ABT investigation is provided for in the enactment, so 

reviewable) 

 Note that even if it is provided for in the enactment it may not be 

reviewable because “it decides nothing” (Bond can only go to the 

court when they decide his company is not fit and proper, not before 

that) 

 Provided there is a reviewable decision, the court may examine the 

underlying reasons for the decision to the extent that they expose a 

permissible ground of review of the decision 

 HC distinguished s 5 and 6: S 5: substantive determination; s 6: 

procedural conduct (per Mason CJ, Brennan & Deane JJ) 

 A reviewable decision may be a decision not to act: Right to life  

 The making of report or recommendation prior to a decision is 

reviewable as a decision only if: 

 Provided for in an enactment: s 3(3); or 

 It meets the Bond criteria of being a substantive determination with 

the quality of finality 

 Reports and recommendations are reviewable under common law, even 

without these criteria 

 [Common law is more flexible than ABT v Bond. Many intermediate decisions 

are reviewable, provided that they decide some substantive issues. However, 

some decisions are so preliminary that they are not of substantive nature, and 

therefore not reviewable] 

 Of an administrative character  

 In a broad sense “administrative” must be distinguished from “legislative” 

and “judicial”: the HC use a more functional approach, rather than a 

theoretical one 

 A clear judicial decision is not reviewable 



 A judge could be reviewed if he is undertaking an admin 

function  

 ADJR Act rule out the review of legislative instrument 

 You have to use Judiciary Act to review the legality of 

legislative decisions at Cth level  

 The essence of a “legislative” act (excluded from review) is that it 

determines the content of a law as a rule of conduct or a declaration as 

to powers, rights or duty 

 Roche Products v National Drugs and Poisons Schedule 

Committee 

 Whether the decision determines rules of general application 

[legislative] 

 Not necessary, but an important criteria 

 Whether there was public consultation and notification 

[legislative] 

 Whether it involved broad policy considerations [legislative] 

 Whether there is a power of executive variation or control 

[administrative] 

 Whether provision exists for merits review [administrative] 

 Whether it has binding effect  

 Under an enactment 

 Cth Acts and instruments made under a Cth Act 

 Decisions made pursuant to other documents are reviewable if  

 The document was made under an Act 

 The document authorises decisions of an administrative character  

 The document has the capacity to affect unilaterally legal rights and 

obligations 

 Precludes review of:  

 the exercise of prerogative power (not made under an enactment; 

has to use Judiciary Act) 

 Cannot review GG decision 

 Common law moved on, got rid of Crown immunity, but the 

ADJR Act remain the same 

 Decisions to enter a contract  

 General conferral of capacity to enter contracts does not make 

the decision reviewable: General Newspapers v Telstra  

 Reviewable decisions are decisions which are given force or 

effect by the authorising enactment: General Newspapers v 

Telstra 

 A bare legislative capacity to contract does not suffice to 

endow subsequent contracts with the character of being made 

under an enactment: Griffith Uni v Tang 

 Decisions made under a contract  

 To be reviewable, the proximate or immediate source of the 

power must be the enactment, not the contract 

 ANU Case (fire of an employee; want to know reasons) 

 University can make bylaws, and can regulate 

employment by bylaw. If ANU had made a bylaw, it 

would be reviewable. However, ANU used a contract, 



which is not reviewable 

 “private” decisions by statutory bodies  

 Griffith Uni v Tang  

 statutory decisions by “private” bodies 

 Neat Domestic Trading v AWB 

- Code of review 

 S 5: A person who is aggrieved by a decision that has been made may apply to 

the Court for an order of review in respect of the decision on any one or more of 

the following grounds (grounds of review set out) 

 S 6: Where a person has engaged, is engaging, or proposes to engage, in 

conduct for the purpose of making a decision, a person who is aggrieved by 

the conduct may apply to the Court for an order of review in respect of the conduct 

on any one or more of the following grounds (grounds are similar to s 5) 

 S 7: Where a person has a duty to make a decision and the person has failed to 

make that decision, a person who is aggrieved by the failure may apply to the 

Court for an order of review in respect of the failure to make the decision (within 

the prescribed time or if no prescribed time, unreasonable delay) 

 

Private decision by statutory bodies 

Griffith Uni v Tang  

HC formulated a new test for determining whether a decision is made under an 

enactment.  

Not a contract case 

Qld Judicial Review Act (ADJR Act); excluded a student from the PhD program for academic 

misconduct; claimed that in Uni appeal process there was procedural unfairness, failure to 

comply with mandatory procedures, errors of law, etc. 

Two statutes: 

Griffith University statute: Griffith is established by statute, and functions are conferred in 

broad terms. Higher Education Act (Qld): gives universities the exclusive right to confer 

higher education awards.  

Qld SC and Qld CA held reviewable—the University was doing something that no one else in 

the general community could do; it required statutory authorisation for its function.  

HC held judicial review is not available—the decision to exclude was not a decision “made 

under an enactment” 

Gummow, Callinan & Haydon JJ: Test for “made under an enactment”  

- The decision must be expressly or impliedly required or authorised by the enactment 

AND 

- The decision must itself confer, alter or otherwise affect legal rights or obligations 

The University acted under a disciplinary code (soft law); the HC held that the University Act 

did not give the decisions legal force and effect. The terms of the Act were too broad.  

Held that the relationship between the University and the student was consensual—the 

student had no statutory right and no substantive rights arising from any expectation that the 

University would act fairly [distinguishing point] 

The relationship between university and students were not made under an enactment; nor is 

it governed by any law; the relationship is consensual, and either party can terminate it 

Kirby J (dissenting): This is a disciplinary case rather than pure academic judgment. Test 

for “made under an enactment”: 1) does the lawful source of the power to make the decision 

lies in an enactment; and 2) would an individual, apart from that source, have the power to 

make the decision. The majority conceals the reality that the relevant arrangement consisted 



solely in the exercise by the Uni of its statutory power.  

 

Points to consider: 

Public institutions: public funding, government representation, legislative “brand” protection 

of Uni degrees, Ombudsman, FOI and Auditor General jurisdiction over universities 

Public power: the power that universities have over students (not wholly consensual); 

unequal relationship between Uni and student. 

 

Statutory decision by private bodies 

Neat Domestic Trading v AWB 

The case has wider significance for the scope of judicial review 

Private corporation (AWB) given a role in a scheme of public regulation. AWB in fact has the 

sole veto power (the approval of Wheat Export Authority (WEA) is conditioned on AWBI’s 

writing approval). Neat sought ADJR review on grounds of inflexible application of policy. 

HC held that the decision was not reviewable under the ADJR Act 

McHugh, Hayne and Callinan JJ:  

the private corporation’s decision was not “under an enactment”. –it is neither authorised 

nor empowered by the Act; they flowed from the Corporations Law. It did not need statutory 

authority to give it capacity to provide an approval. [not convincing; approval under corporate 

law has no legal consequences] 

In making its decision AWBI only had to pursue its private commercial objectives, and did not 

have to take “public” considerations into account. 

Kirby J (dissenting): AWBI’s decision was provided for, required and given legal force by 

the Act. Apart from the Act, AWBI’s decision had no legal significance. AWBI exercised public 

power: 1) affected a great number of people; 2) recognised in statute; 3) no other remedy. 

This was not a difficult case. More difficult where there is a contract or a competitive market 

Glesson CJ (left open, did not decide): There was nothing unlawful about the policy and 

its application—either in private or public law. The virtual monopoly AWB enjoys is one 

conferred by the legislative scheme which is in the national interest. It is inaccurate to 

describe the scheme as pursuing purely private interests. Some grounds of review may be 

available in this statutory context. 

 

 


