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Joint Ventures 
 
Question 1: Discuss what a joint venture is  
 

 Gibson v Forbes tells us that a joint venture is a contractual agreement between two or more parties to undertake 
some commercial activity on a one off nature 

 The definition of joint venture is very similar to a partnership. The only difference is that a joint venture is very 
one off in nature. 

o Joint venture: purpose of the relationship is using each other’s product – United Dominions Corporation 
Ltd v Volume Sales 

o Partnership: purpose of the relationship is gaining profits – United Dominions Corporation Ltd v Volume 
Sales 

 
Question 2: Describe the characteristics of a joint venture 
 

 A joint venture is not a separate legal entity 

 The joint venturers are not responsible for the acts of its co-venturers. They are only responsible for the venture 
itself 

o No fiduciary duties 

 Ownership of property 
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Sole Traders 
 
Question 1: Discuss the advantages and disadvantages of being a sole trader 
 

 Disadvantages 
o Sole traders have full personal liability 
o In deciding which entity to suggest to your client, consider if they would want full personal liability. 

Obviously most of them wouldn’t.  
o A sole trader still cannot breach employment law 
o A sole trader has limited access to finance 
o A sole trader’s business has a limited life 
o A sole trader has unlimited liability for all of the debs of the business 

 Advantages  
o It is easy to establish being a sole trader 
o There is no guiding legislation for a sole trader 
o There is no registration required of your name if you are using your given name 
o A sole trader gets to keep all the profits 
o The sole trader is the only person involved in their business 
o The sole trader has control of the business 
o The sole trader does not need to disclose information about their business to the public 
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Unincorporated Associations & Incorporated Associations 
 
Question 1: What are the differences between an incorporated and unincorporated association? 
 

 Unincorporated association 
o It is not registered 
o It is not a separate legal entity 
o Has a committee of members for management 
o Has no supporting legislation 
o There are lots of unincorporated associations.  

 Incorporated association  
o Supporting legislation exists (in each state separately)  
o The guiding legislation is Association Incorporation Act 2009 
o Has a committee of members for management 
o The association itself is a separate legal entity. Therefore, you can sue the entity itself. You cannot 

sue the committee members. 
o Information about existing incorporated associations can be found on NSW Fair Trading or via ASIC 

 
Question 2: What kind of activities are associations used for? 
 

 What associations can be used for: 
o Social, sporting and recreation clubs 
o Societies 
o Religious, educational, patriotic or political associations 
o Community advancement societies 
o Artistic, musical and learned societies 
o Political parties, pressure groups, environmental protection and historical/heritage organisations 
o Trade, professional, industry and alumni associations with specific entry requirements 
o Charitable and benevolent organisations with fundraising as an objective 

 
Question 3: Provide more specific information on unincorporated associations 
 

 Creation 
o There are little formalities to establish 

 Constitution 
o The constitution will have no legal effect 
o In an unincorporated association, the constitution provides information on: 

 Membership 
 Management 
 Objects and purpose of association 
 Procedure of alteration of the constitution and rules 

 
Question 3: Are members of unincorporated associations bound by the constitution of the unincorporated 
association? 
 

 The rule 
o The case Cameron v Hogan tells us that the court cannot interfere in the internal management of 

unincorporated associations as it is assumed that members of such associations do not intend to be 
contractually bound by the association’s rules. The courts assume that there are no legal obligations 
between members unless the rules actually make it clear that there are. 

 The criticisms 
o The case McKinnon v Grogan tells us that the Cameron Case is deemed to be fairly out of tune with 

the felt needs of the time. This case 
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 The exceptions 
o Category 1: Denial of proprietary rights 

 Rendall-Short v Grier 
 Held: It was held in this case that members had a proprietary right in insisting on a 

committee of management applying income and property of the association in the 
promotion of its objects. 

o Category 2: Denial of contractual and property rights 
 Plenty v Seventh Day Adventist Church 
 Facts: In this case, two members of the Church were expelled at a meeting of which they 

had notice of but did not attend. 
 Held: The Court found, on appeal, that the termination was illegal and void because the 

Church did not have the right to deny its members their contractual and proprietary rights. 
o Category 3: Unreasonable clause in the constitution 

 Harbottle Brown & Co v Halstead 
 Facts: In this case, , there was a clause in the rules of the unincorporated association in 

question that denied members the right to bring action to the court in determining disputes. 
 Held: It was found that this clause was void and that a court can definitely interfere in the 

internal management of unincorporated associations regardless of there being a clause 
which states that this cannot be so. 

o Category 4: Restraint of trade 
 Tutty v Buckley  
 Facts: In this case, Tutty signed a contract to play rugby league with an unincorporated 

association. Certain rules of the association whom which he had signed with prevented Tutty 
from moving to another club. Tutty objected to this restraint, claiming that it was an 
unreasonable restraint of trade. 

 Held: The courts agreed with Tutty, and as a result, the exception was derived from this case 
that the court may interfere in the internal management of unincorporated associations 
where there is a restraint on trade. 

o Category 5: Restraint from work or employment 
 Nagle v Fielden 
 Facts: In this case, the plaintiff was denied a licence for training horses. Her occupation was 

training racehorses, and without this licence she was unable to work. 
 Held: The courts agreed with the plaintiff, hence this principle.  

 
Question 3: With an unincorporated association, who would be liable? 
 

 Contractual liability 
o Category 1: Unincorporated association 

 The unincorporated association is not liable. This is because it is not a separate legal entity. 
It does not exist so it cannot be liable for any debt. 

o Category 2: Committee members 
 Who is liable will depend on the type of contract we are dealing with. 
 Sub-Category 1: Short term contracts 

 A contract is considered a short term contract if it does not live beyond the life of 
the committee who ratified the contract 

 The case Bradley Egg Farm v Clifford 1943 tells us that in such a contract, the 
committee that ratified the contract is liable. 

 Sub-Category 2: Medium term contracts 

 A medium length contract is a contract that has been artificially entered into by a 
different committee to the committee that ratified the contract. 

o A committee is deemed as having artificially entered into the contract if they 
continue paying the person or via their actions continuing the relationship 
with which the contract provides for. 
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 The case Peckham v Moore 1975 tells us that with such a contract it is the 
committee at the time of the incident which brought on the suing that is liable, 
provided that they artificially entered the contract. 

o If the committee hadn’t artificially entered the contract, then no-one is 
liable. You cannot then go back and sue the committee members that had 
ratified the contract at first instance. 

 Sub-Category 3: Long term contracts  

 No-one is liable. This is because it is difficult to ascertain who would be liable, as the 
people who have entered into the contract are unlikely to still be involved with the 
association. Never advise your client to enter into a long term contract! This 
principle comes from the case Carlton Cricket & Football Social Club v Joseph 1970. 

o Category 3: Members 
 The case Wise v Perpetual Trustee Co Ltd tells us that members are not liable for the debt of 

the association. The only thing they are liable to pay for is their membership subscription. 

 Tortious liability 
o Membership of an unincorporated association does not of itself create any special duty of care. 

However, cases seem to suggest that it will be the committee members who will be liable in respect 
of tortious claims. 

o The case Smith v Yarnold 1969 tells us that “membership of a committee does not carry with it any 
special duty of care towards other members of the club. As regards to liability of a stranger, there is 
no distinction between a member of a committee and an ordinary member of the club, though 
members of a committee will be liable personally, to the exclusion of the other members, if they act 
personally”. 

 
Question 4: Can a member have a share of the company’s assets upon its dissolution? 
 

 Members and dissolution 
o Membership is a matter of contract. When members make payment (membership fees), only then 

do they become entitled to benefits that can come as a result of being a member of an 
unincorporated association. 

o The case Re Sick and Funeral Society of St John’s Sunday School Golcar 1973 tells us that if you do 
not pay your membership fees, then you cannot have a share in the company’s assets upon 
dissolution. 
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Partnerships – Existence & Contractual Liability 
 
Question 1: Ascertain what the partnership agreement states 
 

 If the partnership agreement states otherwise to the common law, then you would need to apply the partnership 
agreement rules, because it is contractual and binding 

 Canny Gabriel Castle Jackson Advertising v Volume Sales and Ex parte Delhasse; Re Megevand tells us that the 
mere fact that the parties state that they are not in a partnership will not exclude a court from determining that 
in fact a partnership exists. 

o Canny Gabriel Castle Jackson v Volume Sales 1974 
 Facts: In this case, two people entered into a contract together and in their agreement they 

stated that ‘this venture that we have entered into is going to be a joint venture. This is not a 
partnership”. They also stated that they would be sharing the profit and they have to act in the 
best interests of one another. 

 Held: The Courts held that a partnership existed as the three elements were present. Didn’t 
matter that the agreement stated that they weren’t partners. 

 The Court also held that fiduciary duties and sharing of profit rather than product is not 
usually characteristics of a joint venture 

o Delhasse In re Megevand 1878 
 Facts: There was a clause in the agreement which stated that Delhasse was not a partner. This 

showed an intention to not be in partnership with Delhasse. 
 Held: Court held that the Canny Gabriel principle applies. Intention does not matter, rather the 

conduct of the parties does.  
 
Question 3: Ascertain if the object of the problem question is similar to any of the below scenarios 
 

 Co-owership of property 
o In French v Styring 1857 it was ascertained that co-ownership of property does not by itself mean that 

there exists a partnership. You must still meet the three elements for a partnership to exist 
 French v Styring 1857 

 Facts: A and B owned a horse. A was supposed to feed and train the horse, and B was 
supposed to race the horse. There was a dispute, and the question was whether or not 
these two were in a partnership.  

 Held: It was pointed out that co-ownership of property does not mean by itself that 
there is a partnership. The three aforementioned elements have to be met. Courts 
found that the 3 elements were not there; therefore it was not a partnership  

 Sharing of gross return 
o In Cribb v Korn 1911, it was ascertained that sharing of gross return does not by itself mean that there is a 

partnership 
 Cribb v Korn 1911 

 Facts: A was an employee of B. C owned/had a station. B and C had an agreement that B 
could use the station and the land that was there for growing cattle, and C would receive 
gross return. A was working on that station when he got injured. A decided to sue. 
Usually he would sue his employer B, but he decided to sue B and C because he said B 
and C were in a partnership. Case went to court. 

 Held: Court said that there was no partnership just because they shared gross return. 
They need to meet the 3 aforementioned elements. 

 
Question 2: Ascertain if a partnership exists 
 

 S 1 PA 1892 tells us what the elements of a partnership are. It consists of the following three elements: 
o Element 1: Carrying on of a business -  s 1 PA 1892  

 S 1B PA 1892 defines a business as every trade, occupation or profession. This could include 
pretty much anything, including anything illegal. 

 Category 1: Was there repetition? 
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 Smith v Anderson 1880 tells us that carrying on a business can be defined as a 
“repetition of acts and excludes the case of an association formed for doing one 
particular act which is never to be repeated” 

 Category 2: Was there at least one transaction with an intention to repeat? 

 It was found in Re Griffin Ex parte Board of Trade 1890 that if there was no repetition of 
business, but there was intention to repeat, then the activity can still constitute the 
carrying on of business. 

 This is also because the Court can look at the nature of the relationship and the 
characteristic of the relationship (United Dominions Corporation Ltd v Brian Pty Ltd, 
Canny Gabriel Castle Jackson Advertising Pty Ltd v Volume Sales) 

o Element 2: In common – s 1 PA 1892 
 Sub-Element 1: Was there an “agency”? 

 The case Lang James Morrison & Co Ltd 1911 tells us that there has to be an agency 
relationship present. This is where the fiduciary duties become very important, because 
what one agent does can impact on all agents 

 Sub-Element 2: Are the parties “involved”? 

 The parties need to be directly or indirectly involved with the management of the 
business (i.e. indirect involvement is where the partner delegates their responsibilities 
to an employee of their partnership). 

 Additional Note: Fiduciary duties 

 The case Birtchnell v Equity Trustees tells us that a fiduciary relationship exists 

between partners. S 28 – S 30 PA 1892 discusses these fiduciary duties. 

 United Dominions Corporation Ltd v Brian Pty Ltd tells us that a fiduciary relationship 
can arise and fiduciary duties can exist between parties who have not reached, and who 
may never reach, agreement upon the consensual terms which are to govern the 
arrangement between then,  

 Chan v Zacharia 1984 tells us that fiduciary duties go beyond the end of the partnership. 
It lasts until all of the assets of the partnership are dissolved. 

o Element 3: With a view for profit/financial gain – s 1 PA 1892 
 There needs to be a view for profit/financial gain for it to constitute a partnership 
 That doesn’t necessarily mean that money has to be made. It is about whether there was 

intention to make profit. Therefore, even if losses were made, if the intention to make profit was 
there, then this would still meet the element of financial gain 

 Sharing of profits usually creates a strong presumption of a partnership existing, unless it falls 
within the five exceptions below 

 Exceptions 

 Remember, you still need to meet all three elements for a partnership to exist. This 
means you could be an exception but if you can prove the other two elements, then a 
partnership still exists. 

 Category 1: Debt paid out of profit – s PA 1892 
o The case Cox v Hickman 1860 tells us this 
o An example would be were A lent B $100,000. B said that in thanks for the loan, 

I will give A 20% of the profit of my business to repay my debts. Although they 
are sharing the profit, B is essentially re-paying their debts. The payments B is 
making is compensatory in nature. 

 Category 2: Payment to agents and employees – s PA 1892 
o The case Re Buchanan and Co 1876 tells us this 
o An example would be where employer A pays employee B 20% commission. 

Although this is a sharing of profit, it is commission, therefore it is an exception 
to this rule.  

 Category 3: Payment to a deceased widow, widower or child – s PA 1892 
o The IRC v Lebus’s Trustees tells us this 

 Category 4: Payment of interest – s PA 1892 
o The Ex parte Delhasse; Re Megevand tells us this 
o Delhasse In re Megevand 1878 
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 Facts: In this case,  Delhasse agreed to advance money to two others 
(Schlapffer & Megevand). Conditions of the advance referred to the 
equivalent of s 2(3)(a) Partnership Act and stressed that the advance 
was a loan only and did not make the lender a partner. However, 
provision was made for Delhasse to share in the profits, have a right to 
inspect the accounts, the option of dissolving the partnership in 
specified circumstances. Further, the advance was not to be repayable 
until after dissolution and it represented all the business capital. 

 Held: The Court held that a partnership still existed because all three 
elements were met 

 Category 5: Payment for goodwill 
o The Hawksley v Outram 1982 tells us this 

 
Question 3: Ascertain if the contract was entered into on behalf of the partnership 
 

 S 5 PA 1892 tells us that prima facie if a partner enters into a contract with an outsider, it is binding on the entire 
partnership. A partner can enter into contract via express authority, implied authority or apparent authority. 

 You must go through each category in the following order until you find a match 

 Category 1: Actual express authority 
o Did their partner tell them to sign the contract? If yes, partnership is taken to have entered the contract. 

If no, check for category 2. 

 Category 2: Actual implied authority 
o Was the contract entered into within the scope of the business? If yes, partnership is taken to have 

entered the contract. If no, check for category 3. 
 Exception:  

 If the contract which was entered into within the scope of the business, but a 
limitation was imposed and specified in the partnership agreement, then this is an 
exception to aforementioned rule, and means that the partner did not have implied 
authority. 

 Category 3: Apparent authority 
o Element 1: Ascertain if the transaction is within the scope of the partnership business. 

 Polkinghorne v Holland 1934 and the Mercantile Credit Co Ltd v Garrod 1962 tells us that the 
Court looks at the entire scope of the industry, not just the scope of the specific business in 
question. 

 Mercantile Credit v Garrod 1962  
o Facts: There was a partnership between A & B (sleeping partner). They were 

running a garage. In their partnership agreement, they had a clause which said 
that the partnership is not involved in the sale of cars. A decided to sign a 
contract with outsider C to fraudulently sell a car on behalf of the business. 
When C discovered the clause, he was not happy, and wanted to sue both 
partners for breach of conduct. Issue was whether or not B was liable. 

o Held: The court found that there was no express or implied authority, so they 
went on to category 3 of apparent authority. In looking at element 1, they 
ascertained that it is the broad scope of the business which counts, not 
specifically that of the object of the case. E.g. they looked at the entire scope of 
the garaging industry, and not just the way in which the partnership took on 
their own garaging business. 

o Element 2: Ascertain if the transaction effected in the usual way. 
 Goldberg v Jenkins 1889 tells us that to ascertain this, we must ask if a reasonable person would 

suspect that there was something wrong with the transaction. The outsider should not have any 
reason to be suspicious for this element to be proven 

o Element 3: Ascertain if the outsider believed that he or she was dealing with a partnership  
 Construction v Hexyl tells us that the contractor must know they are dealing with a partnership 

fir this element to be proven 

 Construction Engineering v Hexyl 1985 


