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1. INTRODUCTION 

1.1 Types of IP 
 

1) Copyright series of exclusive right over ideas in material form.  
 
1. Idea/expression dichotomy: the way ideas are expressed, not the ideas themselves 
2. Type of protection: against actual copying of a piece of expression, but not the ideas underlying the expression 
3. Duration: life of author plus 70 years (generally) 
4. Protection is automatic, do not need to register 
 

2) Trade Mark  
  

5. “Badge of origin” 
6. Originally: allowed consumers to identify where goods came from 
7. Increasingly used as protection of brand 
8. Require registration 
9. Last forever as long as in use 
10. Prevents others improperly using brand in relation to goods and services 
 

3) Registered or Industrial Designs  
  

11. Protect visual elements of commercial products; non-functional aspects which give it its aesthetic appearance 
12. Only last 5 years 
 

4) Patents  
  

13. Patents protect inventions 
14. 20 years for standard, 8 years for innovation patent 
15. Owner can prevent other manufacturing the patented items 
16. Patents require registration: must disclose how invention created 
 

1.2 Theoretical Origins 
 

 Intellectual property law, particularly copyright law, is thought to have a predominantly instrumental 
function: it provides authors and publishers with certain incentives in order to encourage the creation of new 
expression. It does this by granting authors and artists control over certain uses of their creations for certain 
periods of time, limiting who may copy, change, perform, or share those creations. 

 
 There are several views concerning the purpose of IP law.  

 

 One view is that intellectual property encourages creativity by allowing creators to profit from their 
work. This view is reflected in the wording of many copyright laws. For example, the “Copyright Clause” 
of the United States Constitution states that Congress may grant authors copyright protection for their 
works for a limited time in order to “promote the progress of science and useful arts.” (US Constitution, 
Article 1, Section 8, Clause 8.) Similarly, the stated purpose of the Statute of Anne, the first copyright 
statute in England, was to “encourage learning.” (8 Anne Chapter 19 (1710).)  
 

 Another view is that IP law ensures that authors are paid fairly for their effort.  
 

 A third view suggests that a creative work is an expression of the personality of its creator and should be 
protected from being used without the creator's permission. 
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 Although IP law grants authors many rights in their works, it also limits these rights in many important ways. 
Most of these limitations are quite specific, but a few are broad. These limits are important in order to 
ensure that copyright law is balanced - that the monopoly it grants does not place excessive limitations on 
the public's freedom to learn, express themselves and build upon existing cultural works.  
 

1.2.1 Economic (Utilitarian) Justification  
  

 Ideas and their expression are non-rival and non-excludable: 
 
17. Rival: if you have an object I don’t 
18. Excludable (exclusive): if I have an object, you don’t  

  
 Theory: if there is no personal benefit which flows from the creation of an idea, people will stop creating 

ideas from which many people benefit 
  

 However the issue with this is that ideas build upon each other (Isaac Newtown: “if I have seen further it is 
by standing on the shoulders of giants”), so if the monopoly on ideas is too strong it limits ‘progress’ 

 
 So it is a balance – protection vs free sharing of ideas; difficult to determine: 

 
19. Interests of the public in being able to access and make use of information protected by IP 
20. Property rights have always been curtailed to ensure that they are granted and curtailed for the public 

interest 
21. There are always strong limitation on the extend creators are entitled to appropriate goods from the 

commons 
22. There must always be enough left for others  
23. If IP rights are granted too easily, it becomes too difficult for others to access the information the public 

needs to live  
 

 In order to make the production of public goods more profitable, IP makes access more expensive. The law 
must then strike a delicate balance between encouraging the creation and dissemination of works by 
providing incentives and recognising the public interest in greater access to expression. The law must also 
recognise the needs of future authors that often build upon the past expression. Because of this the stronger 
IP protection is, the more expensive future production becomes. 
  

 The IP system allows producers to set the price at the rate that will net them the highest return 
 

24. This means people who cannot pay the monopoly price miss out on the IP: economists call this “dead-
weight loss” 

25. When the cost of providing access is low (digital downloads of info, pharmaceuticals) people miss out on 
vital information or products which would increase their standard of living 

26. In terms of creating new culture and new works, such inaccessibility becomes prohibitive; access to vital 
knowledge, educational resources and products cannot be accessed by those who cannot afford it 

27. This falls on those who are most disadvantaged already 
 

  This has led to the Battle of Copyright 
 
28. Individual countries have little control over how they set the bounds of the IP regimes 
29. Minimum standards are set at the international level: Agreement on Trade Related Aspects of 

Intellectual Property Rights (TRIPS) which is required for membership of the WTO 
30. Then enforced by many multi and bi-lateral agreements that include minimum standards for IP 

protection 
31. Promulgated by countries with high IP exports (USA) 

 1.2.2 Natural Rights Justification 
  

 While the natural rights view is not explicitly recognised and often even disclaimed, intellectual property is 
also supported by a justification that authors deserve property rights in their expression.  
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 This view is based in a Lockean argument that authors deserve property in the fruits of their labour.  
 

 However this view has been challenged strongly by prominent figures such as Thomas Jefferson: 
 
"If nature has made any one thing less susceptible than all others of exclusive property, it is the action of the 
thinking power called an idea, which an individual may exclusively possess as long as he keeps it to himself; 
but the moment it is divulged, it forces itself into the possession of every one, and the receiver cannot 
dispossess himself of it. Its peculiar character, too, is that no one possesses the less, because every other 
possesses the whole of it. He who receives an idea from me, receives instruction himself without lessening 
mine; as he who lights his taper at mine, receives light without darkening me. That ideas should freely spread 
from one to another over the globe, for the moral and mutual instruction of man, and improvement of his 
condition, seems to have been peculiarly and benevolently designed by nature." 
 

 Or Benjamin Kaplan: 
 
"[I]f man has any 'natural' rights, not the least must be a right to imitate his fellows, and thus to reap where 
he has not sown." 

1.3 International Context 
 

 Intellectual property law has been relatively harmonised worldwide: 
 

 Berne Convention for the Protection of Literary and Artistic Works 

 Agreement on Trade Related Aspects of Intellectual Property Rights (TRIPS) 

 World Intellectual Property Organisation (WIPO) Performances and Phonograms Treaty 

 WIPO Copyright Treaty 

 Australia-United States Free Trade Agreement (AUSFTA) 

 Anti-Counterfeiting Trade Agreement (ACTA) 
 

 IP law continues to change amid a rapidly increasing web of bilateral and pluilateral trade agreements, such 
as a Trans-Pacific Partnership Agreement (TPP). 

1.4 Eldred v Ashcroft 
  
 Decision of the US SC upholding the constitutionality of the 1998 Sonny Bono Copyright Term Extension Act 

(CTEA) 
  

 FACTS: 
 

 Extended existing copyright terms by an additional 20 years 

 Applied retrospectively (affected existing works) 

 The lead petitioner, Eric Eldred, is an Internet publisher.  

 Eldred was joined by a group of commercial and non-commercial interests who relied on the public 
domain for their work. These included Dover Publications, a commercial publisher of paperback books; 
Luck's Music Library, Inc., and Edwin F. Kalmus & Co., Inc., publishers of orchestral sheet music; and a 
large number of amici including the Free Software Foundation, the American Association of Law 
Libraries, the Bureau of National Affairs, and the College Art Association. 

 
 ARGUMENT: 

 

 Plaintiffs:  
 

1) That by retroactively extending copyright terms, Congress had violated the requirements of the 
Constitution's Copyright Clause, which gives Congress the following power:  
 
"To promote the Progress of Science and useful Arts, by securing for limited Times to Authors and 
Inventors the exclusive Right to their respective Writings and Discoveries" 
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Plaintiffs argued that by reading this formulation so as to allow for any number of retroactive 
extensions, Congress could in practice guarantee an unlimited period of copyright protection, thus 
thwarting the intent of the clause. 
 

2) That any copyright law must be subject to scrutiny under the First Amendment, thereby ensuring a 
balance between freedom of speech and the interests of copyright. 
 

3) That the doctrine of public trust requires the government to show a public benefit to any transfer 
of public property into private hands, and that the CTEA violates this doctrine by withdrawing 
material from the public domain. 
 

 In response, the government argued that Congress does indeed have the latitude to retroactively extend 
terms, so long as the individual extensions are also for "limited times," as required by the Constitution. 
As an argument for this position, they referred to the Copyright Act of 1790, the first Federal copyright 
legislation, which applied Federal protection to existing works. Furthermore, they argued, neither the 
First Amendment nor the doctrine of public trust is applicable to copyright cases. 
  

 Judge held in favour of the defendant on the basis that Congress has the power to extend terms if they 
were also of limited duration, interpretation of the First Amendment and that the doctrine public trust 
did not apply to copyright law 

 

 The plaintiffs appealed, but the decision was upheld: 
 

 In his dissent, Judge David Sentelle agreed with the plaintiffs that CTEA was indeed 
unconstitutional based on the "limited Times" requirement.  

 Supreme Court precedent, he argued, held that one must be able to discern an "outer limit" to a 
limited power; in the case of retrospective copyright extensions, Congress could continue to 
extend copyright terms indefinitely through a set of limited extensions, thus rendering the "limited 
times" requirement meaningless. 

 
 CERTIORARI TO THE US SC: 

 

 The Court held the CTEA constitutional by a 7–2 decision.  
 

 The majority opinion, written by Justice Ginsburg, relied heavily on the Copyright Acts of 1790, 1831, 
1909, and 1976 as precedent for retroactive extensions.  

 

 One of the arguments supporting the act was that life expectancy has significantly increased among the 
human population since the 18th century, and therefore copyright law needed extending as well.  

 

 The major argument for the act that carried over into the case was that the Constitution specified that 
Congress only needed to set time limits for copyright, the length of which was left to their discretion. 
Thus, as long as the limit is not "forever," any limit set by Congress can be deemed constitutional. 
 

 International considerations: A key factor in the CTEA’s passage was a 1993 European Union (EU) 
directive instructing EU members to establish a baseline copyright term of life plus 70 years and to deny 
this longer term to the works of any non-EU country whose laws did not secure the same extended 
term. By extending the baseline United States copyright term, Congress sought to ensure that American 
authors would receive the same copyright protection in Europe as their European counterparts 

 

 In dissent: 
 

 Justice Breyer:  
» Arguing that the CTEA amounted to a grant of perpetual copyright that undermined public 

interests.  
» While the constitution grants Congress power to extend copyright terms in order to "promote 

the progress of science and useful arts," CTEA granted precedent to continually renew 
copyright terms making them virtually perpetual.  
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» Argued that it is highly unlikely any artist will be more inclined to produce work knowing their 
great-grandchildren will receive royalties.  

» With regard to retroactive copyright extension, he viewed it foolish to apply the government's 
argument that income received from royalties allows artists to produce more work saying, 
"How will extension help today’s Noah Webster create new works 50 years after his 
death?".[2] 

» Noted that the CTEA primarily benefits the holders of existing copyrights. He expressed 
concern that extending copyright protection for these works would place a heavy burden on 
members of the public who wish to use older works. Users might include historians, teachers, 
writers, artists and researchers, as well as students “in an age where computer-accessible 
databases promise to facilitate research and learning”.  

» Copyright owners of older works were likely to be more difficult and expensive for users to 
find, thereby making the requirement for permission a significant obstacle for users. Justice 
Breyer said, “The older the work, the less likely it retains commercial value, and the harder it 
will likely prove to find the current copyright holder. The older the work, the more likely it will 
prove useful to the historian, artist, or teacher. The older the work, the less likely it is that a 
sense of authors’ rights can justify a copyright holder’s decision not to permit reproduction, 
for the more likely it is that the copyright holder making the decision is not the work’s 
creator, but, say, a corporation or a great-grandchild whom the work’s creator never knew.” 

» His Honour also stated that it is generally assumed that “the disappearance of the monopoly 
grant, not its perpetuation,… will, on balance, promote the dissemination of works already in 
existence.” 

» Finally, Justice Breyer held that extending the copyright term would not incentivise creativity 
for any rational creator. He said: 
“What copyright-related benefits might justify the statute’s extension of copyright protection? 
First, no one could reasonably conclude that copyright’s traditional economic rationale applies 
here. The extension will not act as an economic spur encouraging authors to create new 
works. …No potential author can reasonably believe that he has more than a tiny chance of 
writing a classic that will survive commercially long enough for the copyright extension to 
matter. 
… And any remaining monetary incentive is diminished dramatically by the fact that the 
relevant royalties will not arrive until 75 years or more into the future, when, not the author, 
but distant heirs, or shareholders in a successor corporation, will receive them. Using 
assumptions about the time value of money provided us by a group of economists (including 
five Nobel prize winners), … it seems fair to say that, for example, a 1% likelihood of earning 
$100 annually for 20 years, starting 75 years into the future, is worth less than seven cents 
today.” 

 

 Justice Stevens:  
» Also challenged the virtue of an individual reward, analyzing it from the perspective of patent 

law. He argued that the focus on compensation results only in “frustrating the legitimate 
members of the public who want to make use of it (a completed invention) in a free market.”  

» Further, the compelling need to encourage creation is proportionally diminished once a work 
is already created.  

» Yet while a formula pairing commercial viability to duration of protection may be said to 
produce more economically efficient results in respect of high technology inventions with 
shorter shelf-lives, the same perhaps cannot be said for certain forms of copyrighted works, 
for which the present value of expenditures relating to creation depend less on scientific 
equipment and research and development programmes and more on unquantifiable 
creativity. 

2. Copyright: Subsistence 
 

 Copyright protection in the Copyright Act 1968 is split between original works (Part III) and “subject matter 
other than works” (Part IV) 
 

 Works include literary, dramatic, musical or artistic works: s 10) 
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 Other subject matter includes sound recordings, films, broadcasts and published editions. 

2.1 Part III Works 
 

 For copyright to subsist in a “work”, the conditions in s 32 must be satisfied: 
 

1) Expressed in material form;  
 

2) A literary, dramatic, musical, or artistic work;  
 

3) Original; and  
 

4) With a connection to Australia. 

2.1.1 Material Form  
  

   An idea becomes a work when it is “first reduced to writing or to some other material form”: s 22(1). 
 

 “writing” means a mode of representing or reproducing words, figures or symbols in a visible form, and 
“written“ has a corresponding meaning: s10(1). 
 

 “material form”, in relation to a work or an adaptation of a work, includes any form (whether visible or not) 
of storage of the work or adaptation, or a substantial part of the work or adaptation, (whether or not the 
work or adaptation, or a substantial part of the work or adaptation, can be reproduced): s 10(1). 
 

 So, material form includes: 
 

 writing in any tangible medium; and 

 analogue or digital storage on any electronic or other medium (see Star Micronics Pty Ltd v Five Star 
Computers Pty Ltd (1990) 18 IPR 225) 

 but does not include ephemeral manifestations – projections, speech, live music, etc 
 

 The idea/expression dichotomy: 
 

 Copyright protects expression fixed in material form. 

 It does not protect ideas or information. 

 It only protects the way those ideas for information are expressed.  
 

 Examples: 
» In a collaboration, where one person only supplies ideas and does not contribute to the 

product which is created they may not be entitled to copyright 
» Cf a scribe: where one person expresses their ideas and another writes them down but 

contributes in no way 

2.1.2 Types of Works 

2.1.2.1 Literary: 
 

 Per Peterson J in University of London Press v University Tutorial Press: “Covers work expressed in print or 
writing irrespective of whether the quality or style is high” (simply covers works expressed in writing) 

 

 In the case it was held that exams could fall within the category 
 

 s 10:  
 

literary work includes: 
(a)  a table, or compilation, expressed in words, figures or symbols; and 
(b)  a computer program or compilation of computer programs. (covers databases, catalogs) 
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computer program means a set of statements or instructions to be used directly or indirectly in a computer 
in order to bring about a certain result. 

 

 Covers source code (human readable code) and object code (machine readable code) 
 

 Examples of literary works include: 
 

 Football pool coupons: Ladbroke (Football) Ltd v William Hill (Football) Ltd [1964] 1 WLR 273  

 A racing programme: Mander v O’Brien (1934) SASR 87  

 Chronological lists of football matches: Football League Ltd v. Littlewoods Pools Ltd [1959] Ch 637  

 Lists of bingo numbers: Mirror Newspapers Ltd v Queensland Newspapers Ltd [1982] Qd R 305  

 Accounting forms: Kalamazoo (Aust.) Pty Ltd v Compact Business Systems Pty Ltd 

2.1.2.1.1 Headlines, Names & Titles 
 

 Copyright does not normally subsist in titles and names. 
 

 Generally, titles and single words are better protected through trade mark law and passing off than 
copyright. 

 

 Passing off: WH Allen & Co. v Brown Watson Ltd 
 

 Held, there was passing off where the defendant's published a book entitled, “Frank Harris: My Life 
and Adventures”. There was already a reputation in the book written by Frank Harris entitled, “My 
Life and Loves”. 

 

 Australian Consumer Law ss 18, 19 : McWilliam’s Wines Pty Ltd v McDonald’s System of Australia Pty 
Ltd 

 

 A wine company brought out a wine called “Big Mac”. McDonalds claimed that this was a breach of 
s 52 of the Trade Practices Act (the law preceding the Australian Consumer Law), arguing that 
people would be misled into thinking that the wine had some connection with McDonalds. 

 The court held that there was no breach. McWilliam’s conduct might confuse people but this was 
not the same as being misled under the TPA. 

 

 Exxon Corporation v Exxon Insurance Consultants International Ltd 
 

 The oil company adopted the name “Exxon” after considerable research and expense. The 
defendant company, with no connection, adopted the name. Exxon sought an injunction. 

 Held, although the name was original, it was not sufficiently substantial for copyright to subsist in 
the name. 
 

 Francis Day and Hunter Ltd v Twentieth Century Fox Corporation Ltd 
 

 Francis, Day and Hunter had released a song titled “The Man Who Broke the Bank at Monte Carlo”. 
Years later, 20th Century Fox put out a movie by the same title, but had no other connections to 
the song. Francis sued for copyright infringement. 

 Held, a name alone cannot possess copyright unless it is sufficiently original and distinctive. “To 
break the bank” is a hackneyed expression, and Monte Carlo is or was the most obvious place at 
which that achievement or accident might take place. 

 

 Fairfax Media Publications v Reeds International Books (2010) 189 FCR 109 
 

 Fairfax, publisher of the Australian Financial Review, alleged that Reed had infringed copyright by 
copying AFR headlines as part of its media monitoring service. 

 The question was whether headlines were “original literary works”. 

 Held, while it is possible that a particular headline or title could be a literary work, the general rule 
is that they are not. 
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 “Headlines generally are, like titles, simply too insubstantial and too short to qualify for copyright 
protection as literary works. The function of the headline is as a title to the article as well as a brief 
statement of its subject, in a compressed form comparable in length to a book title or the like. It is, 
generally, too trivial to be a literary work, much as a logo was held to be too trivial to be an artistic 
work, even if skill and labour has been expended on creation.” (Bennett J, [44]) 

 However, “It may be that evidence directed to a particular headline, or a title of so extensive and 
of such a significant character, could be sufficient to warrant a finding of copyright protection” 
([46]) 

 

 The Newspaper Licensing Agency Ltd & Ors v Meltwater Holding BV & Ors [2010] EWHC 3099 (Ch) 
 

 “The evidence in the present case (incidentally much fuller than that before Bennett J in Fairfax…) 
is that headlines involve considerable skill in devising and they are specifically designed to entice 
by informing the reader of the content of the article in an entertaining manner” (Proudman J, [70]) 

 “In my opinion headlines are capable of being literary works, whether independently or as part of 
the articles to which they relate. Some of the headlines in the Daily Mail with which I have been 
provided are certainly independent literary works”. (Proudman J, [71]) 

 Upheld on appeal: The Newspaper Licensing Agency Ltd & Ors v Meltwater Holding BV & Ors 
[2011] EWCA Civ 890 

2.1.2.1.2 Computer Programs 
 

 Copyright subsists in computer programs as literary works (the law was amended in 1984). See the 
definitions of “literary work” and “computer program” in s 10 of the Copyright Act 1968 (above). 

  

 Autodesk Inc v Dyason 
 

 The plaintiff owned copyright in a drafting program used by architects and engineers called 
“Autocad”. It was sold with an electronic device, the “Autolock”, to attach to the computer. The 
program would not run without the “Autolock”, preventing its use on more than one computer at 
any one time. The defendant cracked the code and produced a device called “Autokey”, which 
performed the same function as the “Autolock”. 

 Held, defendant had infringed copyright in the “Autocad” by reproducing a substantial part of the 
program in the device. 

 

 Data Access Corp v Powerflex Services Pty Ltd 
 

 Data Access had copyright in a computer program “Dataflex”, used by programmers to develop 
databases. Dr Bennett created a program compatible with “Dataflex”, which was sold by Powerflex 
Services in competition with “Dataflex”. He did not have access to the “Dataflex” source code, nor 
did he seek to decompile their program. 

 Held, no infringement of copyright except for the use of a Compression Table which merely 
reduced computer storage space. Observing a program and developing a similar program without 
copying the source code or decompiling the program will not infringe copyright. 

2.1.2.2 Dramatic: 
  

 S 10: 
 

dramatic work includes: 
(a)  a choreographic show or other dumb show; and 
(b)  a scenario or script for a cinematograph film; 
but does not include a cinematograph film as distinct from the scenario or script for a cinematograph film 
(which is subject to a separate copyright under Part IV).  

 

 The essential character of a dramatic work is that it is intended to be represented or performed in some 
way, for example, by acting or dancing. A dramatic work must not only be intended to be performed, it must 
also be able to be performed. Disparate elements without sufficient unity do not amount to a dramatic 
work. 
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 Green v Broadcasting Corp. of New Zealand [1989] RPC 469 
 

 A dramatic work must be capable of being performed. 

 Hughey Green was the longstanding host of the British television talent quest “Opportunity Knocks”. 
Features of the show, such as the use of a “clapometer” and various catchphrases to address the 
audience and the competitors, were replicated by a New Zealand television program without reference 
to Green. 

 Held, the repetitive elements alone did not constitute a dramatic work: by themselves, their 
performance was meaningless since the greater part of the show, which gave meaning to the different 
stock elements, consisted of audience participation, varying from program to program. 

 

 Nine Network Australia Pty Ltd v ABC [2000] IPR 333 
 

 The Nine Network had paid $450,000 towards the Council of the City of Sydney’s fireworks display to 
welcome the new millennium. The Nine Network tried to restrain the ABC from broadcasting in 
Australia anything featuring the fireworks, the procession of lanterns on Sydney Harbour and 
decorations on the Harbour Bridge. 

 Held, Nine’s contention that the display and parade were dramatic works was not strong. 

 The schedule of the fireworks display would not be such a work, since the reduction to material form 
was fraught with difficulties as to whether the schedule would in practice be adhered according to the 
planned sequence. 
» “It is, one would think, common place in at least a half of the present decade that firework shows 

with music are planned. It has never been suggested to my knowledge, and there is no reported 
case in which the matter has been subjected to legal analysis which has suggested that copyright 
subsists in a fireworks show set to music just because the sequence of events is scripted. That does 
not mean that copyright might not exist. It may merely be the result either of difficulties of 
enforcing the non filming of such events or it may be that no one has thought deeply about the 
issue. At the heart of the problem may well be that copyright is a monopolistic right existing not to 
protect ideas as such but the physical manifestation of some original literary, artistic or dramatic 
work.” 

 (Also, the ABC could probably have gone ahead as fair dealing for reporting the news.) 

2.1.2.3 Musical 
  

 Not defined in the Copyright Act 

 Protects non-literary elements of a song (melody, harmony, rhythm) 

 Covers the musical notation or score but not lyrics (literary) 

 The adjective “musical” refers to the method of production and not to any artistic or aesthetic qualities which 
the work should possess. 

2.1.2.4 Artistic  
  

 Expressed visually 

 The works artistic quality or aesthetic appeal is not relevant 

 s 10: 
 

artistic work means: 
                     (a)  a painting, sculpture, drawing, engraving or photograph, whether the work is of artistic quality or not; 
                     (b)  a building or a model of a building, whether the building or model is of artistic quality or not; or 
                     (c)  a work of artistic craftsmanship whether or not mentioned in paragraph (a) or (b); 

but does not include a circuit layout within the meaning of the Circuit Layouts Act 1989.  
 

drawing includes a diagram, map, chart or plan.  
 

» Architects' plans are artistic works: Ancher, Mortlock, Murrary & Woolley Pty Ltd v Hooker Homes 
Pty Ltd 

 

 Paintings: 
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 Merchandising Corp of America v Harpbond [1983] FSR 32 
 

» Adam Ant sought to protect his facial makeup as artistic work. 
» Held, although there was no statutory definition of “painting”, it is a word in the ordinary usage of 

the English language and it is a question of fact in any particular case whether the subject matter 
under discussion is a painting or not. A painting is not an idea, it is an object, and paint without a 
surface in permanent form is not fixed; hence, the claim failed. 

 

 Sculptures: 
 

 May be artistic works even if they are functional, provided they were created for an artistic purpose and 
by an artist’s hands 

 Lucas Film v Ainsworth: bricks on display at an art gallery; even though on a building site would not be a 
sculpture, purpose in the gallery is artistic 

 Metix v Maughan [1997] FSR 718 
» “A sculpture is a three-dimensional work made by an artist's hand”  
» Held: Industrial moulds to make twin cartridges like double-barrelled syringes were not sculptures.  
» “It appears to me that there is no reason why the word “sculpture” in the 1988 Act, should be 

extended far beyond the meaning which that word has to ordinary members of the public. There is 
nothing in the particulars in this case which suggests that the manufacturers of these moulds 
considered themselves, or were considered by anybody else, to be artists when they designed the 
moulds or that they were concerned in any way with the shape or appearance of what they were 
making, save for the purpose of achieving a precise functional effect. Nothing in the particulars 
given here suggests that any consideration of appeal to anything other than functional criteria was 
in mind or achieved.” (Laddie J, 722) 

 

 Buildings:  
  

 s 10: building includes a structure of any kind. 

 Broad 

 Half court tennis court (Half Court Tennis Pty Ltd v Seymour (1980) FLR 240)) and a fiber glass pool 
(Darwin Fibreglass Pty Ltd v Kruhse Enterprises Pty Ltd (1998) 41 IPR 649) both held to be buildings 
 

 Work of artistic craftsmanship: 
  

 Only works of which a judgment is made of aesthetic appeal (objective judgment not with reference to 
author’s intent); must be more than mere visual appeal, need not be fine art 
 
George Hensher Ltd v Restawhile Upholstery (Lancs.) Ltd [1976] AC 64 
 

» The issue was whether copyright subsisted in a prototype of a furniture suite for manufacture as 
a work of artistic craftsmanship. It consisted of pieces of wood with canvas attached (no 
drawing). The design was “boat shaped” with a flimsy appearance. 

» Held, not artistic as there was evidence it was regarded as vulgar, brash and horrible (i.e. not 
sufficient aesthetic appeal). 

» Whether there is sufficient aesthetic appeal is determined objectively – cannot depend solely on 
the subjective intention of the author. 

» Lord Morris: although the intention of the author may be provide an indication as to whether the 
object is “artistic”, this quality should be assessed in a “detached and objective way”. 

» Lord Reid: An item will have aesthetic appeal if a substantial section of the public genuinely 
admires and values it for its appearance and gets pleasure or satisfaction, whether emotional or 
intellectual from looking at it, even though others may think it meaningless or vulgar.  
 

 Need not be hand made; can be made by machine but the author must have exercised creating skill in 
operating the machine 
 
Coogi Australia Pty Ltd v Hysport International Pty Ltd (1998) 86 FCR 154 
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» A work of artistic craftsmanship may be mass produced. 
» Factory based products can be works of artistic craftsmanship – they need not be handmade, 

although the author must use a highly sophisticated machine with creative skill, knowledge, and 
pride in workmanship. 

» A work of artistic craftsmanship need not be the product of a single person. 
» In this case, the plaintiff designed and manufactured a distinctive machine-knitted fabric and 

garments – highly textured surface, complex, abstract, multi-coloured design. 
» Held, the design for the fabric embodied in the first role of fabric produced was a work of artistic 

craftsmanship. 
o “The phrase “works of artistic craftsmanship” is a composite phrase that must be construed 

as a whole. There is nothing to suggest that any of the words is used in other than one of its 
ordinary senses” 

o “A work will qualify as one of artistic craftsmanship only if it has an element of real artistic, 
that is, aesthetic, quality, whether or not it is a utilitarian article” 

o “The article need not have such a high level of aesthetic quality as to make it a work of fine 
art.” 

o But: “The level of aesthetic appeal required for a work of artistic craftsmanship is higher 
than mere visual appeal” 

o “The statute by its definition of “artistic work” requires that a work of artistic craftsmanship 
be “of artistic quality”; in this context, that seems clearly to require that it have some 
aesthetic value. That a segment of the public can be found which may have been persuaded 
by advertising or by a transient fad to want to own the work because of its visual appeal 
does not necessarily mean that it must have the requisite minimum level of aesthetic value. I 
do not think the Court can, in determining whether a work is one of artistic craftsmanship, 
avoid the task of making a judgment, on the evidence before it, whether the work has a 
sufficient level of aesthetic appeal to be “of artistic quality”.” 

o “Before a work will qualify as a work of craftsmanship, it must be a manifestation of pride in 
sound workmanship and the result of the exercise of skill on the part of its creator in using 
the materials of which the article is made and the devices by which those materials are 
turned into the article.” 

 

 This is the only category of protection for 3D objects apart from buildings and models.  
 

 A work of artistic craftsmanship includes articles made by crafts-people, such as jewellery, metalwork, 
and pottery. 
 

 The traditional test is whether the author in making the article had the main object of creating an 
article which will have a substantial appeal to the aesthetic tastes of those who observe them. 
 

 The two elements (artistic and craftsmanship) must be united in the same person: Burke & Margot 
Burke Ltd v Spicers Dress Designs [1936] Ch 400 
 
Burge v Swarbrick: 
» High Court was required to make a determination as to whether a handcrafted full scale model 

(referred to as “the Plug”) of the hull and deck sections of a yacht was a work of artistic 
craftsmanship. 

» HELD: that the determination will turn on the assessment as to the extent to which the particular 
work’s artistic expression is unconstrained by functional considerations. The more substantial are 
the requirements in a design brief to satisfy utilitarian considerations of the kind indicated with the 
design of the Swarbrick yacht, the less is the scope for the encouragement of real or substantial 
artistic effort. 

2.1.2.5 Adaptations 
 

 Of literary, dramatic, and musical works will be new works in their own right provided they possess a 
sufficient degree of originality; may even be the case where the adaptation is infringing 
  

 s 10: 
 


