
Breach of Duty of Care: 
Reasonable Person, Professionals (Common Practice and Failure to Warn) Mental Harm 

and Economic Loss 
 

Was it reasonably foreseeable to a reasonable person in the position of the D that the D’s kind of 
carelessness may result in damage of some kind to the P or to a class of persons to which P 
belongs?  
 
Step 1: Reasonable Person Standard of Care  
 
D will not be negligent unless they fail to take the precautions a reasonable person in their 
position would have taken s.48(1)(c). Thus standard of care (SOC) against which D ‘s action will 
be assessed objectively according to the reasonable person but may be modified depending upon 
D’s attributes. Thus the objective standards applied to D will be that of …  
 
Pick One  

•! The reasonable prudent man (Vaughn) given no special skills or facts are provided 
warranting a modification of D’s standard of care 

•! A reasonable child of a comparable age (McHale)  
•! A reasonable person who is experienced as a …  (Imbree), Despite D’s inexperience this 

will not modify the stand care expected of D, no concession will be made because the 
courts deem it impractical to take into account inexperience, due to variables in 
determining level of inexperience, also applies for modified duties and consensual 
relationships 

•! A reasonable person possessing the same … special skill/knowledge as D professes to 
have and what could reasonable be expected of a person possessing that skill (s.58(a)) 
(Whitley)  

•! A reasonable person with the same physical disability as that which D has, this however 
may work for or against D as a blind D walking down a foot path would lower the SOC 
whilst conversely if he is driving a car it will increase the SOC.  

•! Will not apply for automatism such as a seizure  
•! The reasonable person as Mental Incapacity will not modify the SOC with the courts 

holding (McMurdo J) that it deprives D of reasonability and rationality and thus is an 
indefinable standard (Carrier)  

 
This assessment will be relevant to the circumstances at the time of the alleged negligence 
(s.58(b))  

•! RTA v Dederer D is not negligent merely because the standards have changed since the 
particular event. 

•! Roe v Minister of Health Spine injections leading to paralysis, knowledge of risk wasn’t 
know at the time.  

LEGISLATION 
Wrongs Act 1958 s.48 
s.48(1) A person is not negligent in failing to take precautions against a risk of harm unless 
(c) in the circumstances, a reasonable person in the person's position would have taken those 
precautions. 
 
s.58(a) In a case involving an allegation of negligence against a D who holds himself out as 
possessing a particular skill, the standard to be applied in determining whether D acted with due 
care is to be determined by reference to (a) what could reasonably be expected of a person 
possessing that skill;  
 
s 58(b) The relevant circumstances as at the date of the alleged negligence and not a later date. 
  



Step 2: Reasonable Foreseeability of the manner in which the injury came about the “kind of 
carelessness”  
 
D will not be liable in negligence for failing to take precautions unless, he knew or ought to 
have know of a risk of harm could result from the kind of carelessness rendering it 
reasonable foreseeable s.48(1)(a), and that the risk was more than insignificant s.48(1)(b). 
 

Reasonable Foreseeable  NOT Reasonably Foreseeable  
 
Arguably it is reasonably foreseeable that as a 
possibility of D’s carelessness in… that D might 
cause some kind of damage to P (Wagon Mound 
(No 2) ; Wyong Shire Council). 
 
In … D could have mitigated the risk and avoided 
the possibility of harm to P, an action expected of 
the reasonable person.   
 
Implicitly asserting the risk is neither far-fetched 
nor fanciful and resultantly real and foreseeable 
(Mason J Wyong). 

 
Arguably it could not be said in … it would be 
reasonably foreseeable as a possibility that harm 
might be caused to P. There is no apparent means 
of avoiding such a possibility without… (prior 
knowledge?) and as such is unlikely to be a 
measure adopted by the reasonable person in D’s 
position (Roe v Minister of Health)  
 
The risk is thus one that is far-fetching and fanciful 
and not reasonably foreseeable.   

 
However in the alternative D/P might argue…see above alternative arguments… however on 
the facts it is likely the risk is one of reasonable foreseeability.  
 
Not Insignificant:  
 
Additionally the risk must be a risk that is not insignificant, far fetched or fanciful (s.48(3) and 
Wyong) as argued above the risk of … stemming from D’s failure to take precaution is neither 
far-fetched or fanciful and is to be deemed a significant and real risk.  
 

LEGISLATION 
 
Wrongs Act 1958 s.48 General principles 
s.48 (1)     A person is not negligent in failing to take precautions against a risk of harm unless 
        (a) The risk was foreseeable (that is, it is a risk which D knew or ought to have known); and 
        (b) The risk was not insignificant; and 
•! Roe v Minister of Health – risk of harm not reasonably foreseeable  
•! Wyong Shire Council – risk of harm was reasonably foreseeable  
 
 
S.48 (3) For the purposes of subsection (1)(b)— 
        (a) Insignificant risks include, but are not limited to, risks that are far-fetched or fanciful; and 
        (b) Risks that are not insignificant are all risks other than insignificant risks and include, 
but are not limited to, significant risks. 
  



Step 3: Calculus of Negligence  
 
To avoid conflation between established reasonable foreseeability and a conclusion that the 
reasonable person would have taken precaution (s48(1)(c)) the calculus of negligence must be 
considered. Codified under statute s.48(2) it reiterates the judgement of Mason J in Wyong. 
Thus to aid in determination consideration must be had for the probability (a)    
 
s.48(2)     In determining whether a reasonable person would have taken precautions against 
a risk of harm, the court is to consider the following (amongst other relevant things)— 
 

(a) The probability that the harm would occur if 
care were not taken; 

(b) The likely seriousness of the harm; 

•! Note relating to probability 50% and above, 
the more probable the harm the more likely 
precautions would be taken by RP 

•! Bolton v Stone Harm was reasonably 
foreseeable but so unlikely improbable that D 
was justified in taking no precautions  - 
Cricket Ball case  

•! Broken fingernail or broken back?  
•! Paris v Stepney Borough Council – Worker was 

already missing one eye when a metal filing took 
out hid good eye at work.  

•! Must take into consideration the gravity, if D 
knows P is susceptible to greater harm must take 
greater precautions  

(c) The burden of taking precautions to avoid 
the risk of harm; 

(d) The social utility of the activity that creates the 
risk of harm. 

•! Cost, difficulty, does it create its own risk?, 
inconvenience? 

•! Graham Barclay Oysters Pty Ltd v Ryan  
•! Burden was too expensive, highly disruptive 

and entirely destructive of the business of 
Barclay’s thus despite the high magnitude 
there is no breach Gummow and Hayne JJ  

 
 

•! Refers to any other conflicting responsibility that 
may harm others if the precaution is taken by D,  

•! The greater public benefit less likely RP would 
take precaution – social utility of the breach 

•! Watt v Hertfordshire County Council – utility of 
driving a fire truck to rescue a woman trapped 
under a heavy vehicle, even if of the wrong size, 
is greater than taking precaution  

•! Roman Catholic Church Trustees for the 
Diocese of Canberra and Golburn v Hadba – 
Conflicting duties in supervising children in the 
playground, no breach  

Consider also s49 in relation to (c) burden  Other Considerations:  
(a)The burden of taking precautions includes the 
burden of taking precautions to avoid similar risks 
of harm  
(b) the fact that a risk of harm could have been 
avoided by doing something in a different way 
does not give rise to liability for the way in which 
the thing was done; and  
(c) taking action to avoided a risk of harm 
subsequently does not give rise to liability OR 
constitute an admission of liability. 
Roads and Traffic Authority of NSW v Dederer 
Not altering the bridge would have to change all 
bridges  
 

Common practice scenario: Complying with common 
practice doesn’t mean not negligent, relevant but not 
conclusive ‘everyone else does it’ or ‘he wasn’t doing 
what everyone else was doing’  
Mercer v Comr for Road Transport – tram drive 
collapsed, didn’t have dead man handled installed this was 
the common practice for trams, P was injured Held, 
Negligent (non-professional) 
Legislative Standards:  
Failing to comply with legislated standards does not 
necessarily mean negligence Tucker v McCann - D 
driving car and crashes with motorbike, approached 
intersection too fast, but court held it doesn’t have to find 
a breach just because a public law duty has been broken. 
s 14G Consideration of intoxication and illegal activity  
(2) (a) If P was intoxicated voluntarily consumed and the 
level of intoxication; (b) If P was engaged in an illegal 
activity.  

 
At this point all D’s not who are not professionals will have satisfied breach 



Step 4: Professionals and Common Practice 
 

Failure to Warn  Common Practice  
In failing to articulate warning/information D has 
breached s.50 and resultantly their DOC, with 
s.59(1) providing no defense to D for a failure to 
warn.. However the onus will lie with P to establish 
they were not aware of the risk or information on 
BOP.  
 
Duty to warn of risk—reasonable care 
 s.50 D who owes a DOC to P to give a warning or 
other information to P in respect of a risk or other 
matter, satisfies that DOC if P takes reasonable care 
in giving that warning or other information 
 
Plaintiff to prove unawareness of risk 
s.56(1) Where D has breached a DOC owed to P 
who suffered harm and P alleges that D has— 
  (a) failed to warn about a risk of harm to P; OR 
  (b) failed to give other information to P 
P bears the burden of proving, on BOP that P was 
not aware of the risk or information. 
 
Duty to warn of risk 
 s.59 does not apply to a liability arising in 
connection with the giving of (or the failure to give) 
a warning of a risk if the giving of the warning or 
information is associated with the provision by a 
professional of a professional service. 
 
F v R – P wanted to be sterilized wasn’t told of 1% 
chance of failure, fell pregnant Held No breach 
because there was no other alternative. Must 
consider King CJ: 

•! Nature of the matters to be disclosed 
•! Nature of the treatment 
•! Patient’s desire for information 
•! State of the patient 
•! General surrounding circumstances 

 
Rogers v Whitaker – Lost her eye in the operation, 
wasn’t warned of this possibility of this risk.  
HELD Negligent because she asked many questions 
and it was obvious she wanted to know of risks.  
 

However D may wish to argue s.57 as a defence, as 
evidence in their qualifications/professional body 
affiliation, it is likely the definition of professional 
would extend to D. Resultantly they may escape 
liability should s.59(1) apply to their carelessness 
pertaining to the common practice as a widely 
accepted manner of conduct.  
 
s 57 ‘Professional’ means an individual practicing a 
profession (apply to all professionals, not just 
doctors) 
 
•! Ask: have they got a qualification? Are they 

member of a professional body? (how is that 
industry regulated)  

 
s 59(1) D is not Neg in providing a professional 
service if acted in a manner that was widely 
accepted, by a significant number of respected 
practitioners in the field (peer professional opinion) 
as competent professional practice (common 
practice) in the circumstances. 
Consider Australia specifically  
(2) But cannot be relied upon if the courts deem the 
common practice unreasonable 
 
(3) Differing PPO’s does not prevent one or all from 
being relied upon  
 
(4) Does not have to be universally accepted to be 
considered widely accepted. 
 
(5) Courts have to tell us why it was unreasonable in 
writing 
 
(6) 5 doesn’t apply where are jury decides  
 
Rosenberg v Perciville  

 
Step 5. Conclusion  

 
  


