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Topic 1 – Introducing the Law 
Purpose & Rule 

 The main function of business law is to regulate, facilitate and adjudicate commercial transactions - Facilitates business transactions - Settles disputes between operators and consumers - Regulates activities; advising to be fair and ethical  Purpose Rule 
 Resolves disputes 
 Maintains social order 
 Preserves and enforces community values 
 Protects the disadvantaged  
 Provides social cohesion by avoiding conflicts 
 Provides stability and certainty to a society 
 Reflects society values and sets standards for smooth operation 
 Regulates the economy 
 Prevents the misuse of power 

 Although the law may be described as the body of rules, not all rules are law – law refers to the legal rules governing the interactions between the members of society, and between the individuals and the government 
 The law is predictable – “what is right and what is wrong” 
 Passed by a proper authority (court and parliament) 
 Everyone (government included) is bound by the law 
 Law is not arbitrary (is equal to all) 
 Law is not retrospective – if passed today, apply to future cases only 

 
Legal System 

 Australian law has been shaped by the political, economic, religious and moral considerations that shaped the English legal system 
 Australian political and legal systems operate on a two-tiered basis – federal and state 
 Australian law comes from two main sources: statute and common law Statute Law: law made by legislation in contrast with common law 

Common Law: the system of law developed by the English courts through the principles of 
precedent in contrast with a civil law system 

 The Commonwealth of Australia was formed on 1 January, 1901 – colonies united to 
become 6 states of a nation 

 The Australian Parliament consists of the Queen (represented by the Governor-General), the Senate and the House of Representatives  
 Purpose of having a parliament is to pass laws which apply to the whole country 
 The 3 arms of government (applies to both federal and state levels): - Legislative (parliament) – makes law - Executive (governing body, e.g. PM) – administers statute law - Judiciary (ministers of Cabinet) – interprets law 
 Key characteristics of the Australian legal system: - Responsible government - Separation of powers - Federation 

- Constitutional monarchy - Common law legal system - Liberal democracy  
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Topic 2 – Sources of Law 
Statute Law 

 The main function of parliament is to make laws 
 There are 9 parliaments (Commonwealth, state and territory) engaged in the law making process – each parliament in Australia comprises of 3 elements: 1. A lower house (House of Representatives in federal parliament and Legislative Assembly at state/territory level) 2. A upper house (the Senate in federal parliament and Legislative Council at state/territory level) 3. The Queen or her representative (Governor-General at federal level, the Governor at state level and the Administrator at territory level) 
 In Australia, the procedure for law-making by parliament is as follows: - Proposals for making (or amending) a law come from the government, pressure groups or the media - Draughtsmen draw up the Bill and the relevant ministers initiate the Bill in parliament  - If passed by both houses with a majority vote, the Bill is sent to the Governor (if it is a state Bill) or the Governor-General (if it is a federal Bill) - The Bill becomes an Act of Parliament (aka statue) 
 Provision about the commencement date of Acts is not uniform between state and federal 
 In the event of inconsistency between common law and statute law, statute law will prevail 
 Strengths of parliament made law: - Law is made by elected representative of the society - Law can lead the way to change in the society  - Proposals to make, amend and repeal; the law is widely discussed  
 Weaknesses of parliament made law: - Laws can be politically motivated  - Parliament is reluctant to make laws on politically sensitive matters - It can take a long time before a law is made, amended or replaced 
 Statute law can change common law, including the principles of equity 

Delegated Legislation 
 Parliament is given the power to “delegate” the making of detailed regulations to a subordinate body (i.e. Governor-General, Governor or minister of relevant government department) - Subordinate body is responsible for implementing the Act 
 To ensure the delegated legislation has been properly made in accordance with the authority conferred by the parliament: - Must be placed before the parliament (tabled) within a specified time of being made - Parliamentary committees have been established to assess the validity of delegated legislation and to make recommendations to parliament  - Either house (upper/lower) of parliament may disallow the regulations by passing appropriate resolutions  - Courts can also review delegated legislation and may find it is invalid to ultra vires and/or lack of formalities  Ultra Vires: an action beyond the limits of the legal powers given to parliament, public 

authority, company or other body   
 Repealed if inconsistent with subsequent statute 
 Takes effect from the date of publication/specified date 
 Interpreted according to the rules of statutory interpretation  
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Common Law 
 Common law is a source of law that has been primarily derived from the decisions of the judges in court – also known as judge-made law (included equity) 
 Strengths of court-made law: - Can respond to the changing needs of society  - Provide legal reasoning for deciding cases - Less likely to worry about the political back-lash of their decisions 
 Weaknesses of court-made law: - Courts can only respond when a case is brought before them - Law is made by an unelected representative of the society  - Court can sometimes make controversial decisions  
 The role of the judiciary is to interpret and apply laws 

Common Law Rules of Statutory Interpretation  
 All statutes are written in a general language which may need to be given a specific context – statutory interpretation by courts may determine the meaning of a particular clause, provision or if the law applies to particular circumstances  
 Rules of statutory interpretation: 1. Literal rule 

 Based on the idea that the intention of the parliament is reflected in the words used 
 May lead to absurd results, particularly when the language of the statue is unclear/ambiguous  2. Golden rule 
 Used with the literal word, modifying the rules 3. Mischief rule 
 Consider the circumstances leading to the passing of the Act 

Doctrine of Precedent  
 Precedent means a judgement of court that establishes a point of law 
 Lower courts in any judicial hierarchy are bound by earlier decisions of courts higher up in the same court hierarchy  - Precedent is binding down the hierarchy and persuasive up the hierarchy  

 With persuasive precedent, there is the option not to use the precedent  
 The entire judgement of the higher court is not binding on the lower court, only the reasoning for deciding the case – past cases are binding on present cases (ratio decidendi)  - A ratio is a ruling given by a judge which is necessary to settle a disputed point of law put before the court by the arguments of the parties 
 Advantages of precedent: certainty, predictability, uniformity and flexibility 

Equity 
 Law of equity developed in response to inadequacies of common law (narrowly focused and inflexible) 
 In cases of inconsistency between common law and equity, equity prevails  
 Equity aspires to dispense justice to parties by removing the injustice, unfairness and harshness of common law – concerned with unconscionable conduct 
 Differences between common law and equity: - Common law is a complete and comprehensive system of law, whereas equity comprises many isolated principles specifying when a particular remedy may be given (does not apply to all cases) - Equitable rights are only valid against those people who are unconscionable bound to recognise them; common law rights are valid to the whole world 
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- Common law rights are enforceable at any time (subject to statutory limitation periods); equitable remedies must be applied promptly (and are discretionary) 
Court Hierarchy 

 Most serious and costly cases (in terms of offence) are handled by the highest level; minor offences that can be dealt with relatively quickly are handled by lower courts 
 The High Court has both original and appellate jurisdictions  
 Structure facilitates the following: - Vast majority of cases (both civil and criminal) are dealt with in lower jurisdictional courts (e.g. Magistrates)  - Hierarchy and division of jurisdiction allows for greater specialisation by judges/courts in specific areas of law - Decisions of lower courts can be reconsidered through appeals in higher courts  - Ranking provides the sharing of the workload of higher courts so they can focus on cases that are of utmost importance for the nation/state 

 
Federal Courts 

 Commonwealth Constitution governs the federal courts 
 Disputes (of federal law) may be dealt with at federal or state level court with federal jurisdiction  

High Court 
 Established in 1903; highest court in both state and federal jurisdiction  
 Jurisdiction falls into 3 main areas: 1. Hears appeals from federal and state court systems 2. Hears disputes between states, and between the Commonwealth and the states 3. Judicial power used to interpret the Australian Constitution 
 Not bound by its own previous decisions 
 Decisions handed down by the High Court are binding on all Australian courts under the doctrine of precedent  
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Family & Circuit Courts 
 Has original appellate jurisdiction over a wide rand of family issues (e.g. divorce) - Also has the power to hear cases that include family issues which would otherwise be dealt with by the federal court 
 Circuit court established to share workload of federal and family courts, and to provide faster, less expensive, less formal and accessible alternatives to litigation - Court is presided over by federal magistrate and shares jurisdiction with federal and family courts 

Federal Court of Australia 
 Contains two divisions – general and industrial  - General: intellectual property, bankruptcy, taxation, etc.  - Industrial: conciliation hearings, matters relating to industrial law, etc.  
 Hears appeals from a single court judge 

State Courts 
Courts of Appeal 

 3 states (NSW, QLD and VIC) and both territories (NT and ACT) have established Courts of Appeal that exercise appellate jurisdiction and hear appeals 
Supreme Courts 

 Exercised by a judge/jury 
 Both original and appellate jurisdiction – allows them to hear appeals from lower courts 
 Unlimited jurisdiction except for matters that fall within the jurisdiction of the Federal/High Courts 

Intermediate Courts 
 Exist in all jurisdiction except TAS, NT and ACT 
 Restrictions in areas of equity, admiralty and probate 
 Have original jurisdiction (hear matters for the first time) 
 Hear appeals from summary courts 

Courts of Summary Jurisdiction  
 Prerequisite to access court – need to fall within money jurisdiction level 
 Criminal jurisdiction of summary courts fall into two categories: 1. Preliminary hearings – determine whether prosecution has sufficient evidence to proceed within a trial 2. Deal with summary offences (e.g. failure to pay traffic fines) 
 Coroner’s Court – investigates all suspicious deaths  
 Children’s Court – cases involving person’s under the age of 18 who have been charged with any offence 

Tribunals & Commissions 
 Quasi-judicial bodies, not courts 
 Tribunals are not part of the court hierarchy  - Limited to exercising non-judicial functions 
 Less formal than courts – not bound by formal rule of evidence and individuals not needed to be represented by lawyers 
 Review administrative decisions of state/federal departments 
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Alternative Dispute Resolution 

 
Arbitration: a process whereby parties to a dispute present their arguments and evidence to an arbitrator. After hearing both side of the argument, the arbitrator makes determination on the dispute Mediation: a process whereby parties to a dispute attempt to resolve the dispute by negotiation with 
the help of a mediator 
Conciliation: a method of dispute resolution where an independent third (conciliator) helps the 
parties reach a mutual agreement between themselves, rather than making a decision in favour of 
one party. The process is considered more formal than mediation and less formal than arbitration  
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Topic 3 – The Australian Constitution 
Federation & Constitution  

 Australia is a federation – a federation is a political and economic union of the states and the Commonwealth - Both levels of government have their separate legal-governmental systems that operate independently of each other 
 Federation was created by the Commonwealth of Australia Act 1900 (UK). Australia became a federation in 1901 - Before 1901, Australia was a collective of six self-governing British colonies and ultimate power over those colonies rested with the British Parliament  - Federalism meant that each colony became a state within its own parliament that enacted law for the state – power divided between the Commonwealth and the states 
 Australia is a constitutional monarchy – the Queen acts on the advice of her ministers (Prime Minister and Cabinet) 
 In the case of inconsistency between a valid state/territory law and a Commonwealth law, the Commonwealth will prevail, but only to the extent of the inconsistency (s109 of Constitution)  
 s128 provides that the Constitution can only be amended if all of the following requirements are met: 1. The proposed amendment is passed by an absolute majority (over 50%) of all elected members in both Houses of Parliament (House of Representatives and Senate) 2. The proposal is put to referendum of all Australian voters within 2-6 months after the absolute majority vote  3. The proposal is approved by the majority of voters in a majority of states (at least 4 states) 4. The Governor-General gives royal assent to the amendment 

Separation of Powers 
 The doctrine of separation of powers states that the three arms of government (legislative, executive and judicial) should be kept separate and independent of each other: - Legislative arm makes laws - Executive arm administers laws - The judicial arm interprets laws  
 There is no strict demarcation between the legislative and executive powers of the Commonwealth  
 3 sources of legislative power in the Australian system of government: 1. Exclusive Powers: where certain legislative powers are held solely by one parliament 

 Exercised by the Commonwealth Parliament  2. Concurrent Powers: where two parliaments have the power to enact legislation concerning the subject matter 
 Both federal and state parliaments may legislate in these areas, with the provision that state laws do not conflict with the valid legislation  3. Residual Powers: the legislative powers that were not given to the Commonwealth under the Commonwealth of Australia Constitution Act 1900 (UK) and which remain with the states   

 No overlap between legislative/executive and judiciary arms of government - Judges cannot occupy, at the same time, positions both in the judiciary and either 
legislative/executive 

 
 



Page 8 of 41  

Topics 4 & 5 – Torts 
 A tort is a civil wrong (as opposed to criminal conduct) other than a breach of contract, which the law will redress by an award of damages Wrong: an act that infringes a person's legal rights (civil) or breaches the legal rights of a 

community (criminal) 
 Primary objective of tort liability is to compensate the injured person by compelling the wrongdoer to pay for damages they have occasioned  Compensation: a monetary payment intended to make amends for any loss or injury to a 

person or their property  

 
Intentional & Unintentional Torts 
Intentional  

 Defamation: damaging another person's reputation by making a false or derogatory statement, either by word of mouth (slander) or in a published form - Plaintiff must prove that their good reputation has been lowered or discredited by the defendant’s action Plaintiff: the party who initiates legal proceedings in a civil action 
Defendant: a person whom a civil action has been brought or who has been charged with 
a criminal offence (the accused) in a lower court 

 Nuisance: indirectly and lawfully interfering with the enjoyment of public/private rights - Public: involves the interference with the rights of the general public and is actionable by the attorney  - Private: any interference with an occupiers enjoyment of their property, such as excessive noise or other forms of pollution  Occupier: a person who has possession and control of land, but is not necessarily the 
owner 
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 Deceit: a fraudulent representation that has been made that is not a term of contract - A person commits a tort of deceit if: 
 They make a statement of fact to another person knowing that it is false 
 They make the statement with the intention that it be relied upon by the other person 
 The other person relies on the statement  
 The other person suffers harm as a result of relying upon the statement  

 Trespass: to pass a boundary; the trespass may be: - To land: 
 A person commits the tort of trespass to land if they interfere with another person's exclusive possession of land (Kelsen v Imperial Tobacco Co Ltd, 1957) - To goods: 
 A person commits the tort of trespass to goods  if they interfere with another person's  possession of goods  - To a person: 
 A person commits the tort of battery if they cause some sort of physical interference with the body of another person (Rixon v Star City Pty Ltd, 2001) 
 A person commits the tort of assault if they cause another person to develop an apprehension of imminent physical contact 

Unintentional  

Negligence 
 The party complained of should owe to the party complaining a duty to take care, and the party complaining should be able to prove that they suffered damage to a consequence of a breach of that duty (Lord Macmillian in Donoghue v Stevenson, 1932) 
 To establish that a defendant has been negligent, a plaintiff must prove 3 elements: 1. The defendant owed a duty of care 2. There has been a breach of that duty of care. The standard expected is that of a reasonable person 3. The plaintiff has suffered a loss, damage or injury, and the injury was caused by the breach  



Page 10 of 41  

 Injury suffered by the plaintiff was reasonably foreseeable by the defendant and the injury was not too remote 
Element 1: Duty of Care 
 A defendant owes a duty of care to their “neighbour”: persons who are closely and directly affected by the defendant’s actions that they ought to have been in the defendant’s mind - It was reasonably foreseeable that the class of people, of whom the plaintiff was one, could have suffered some loss/injury as a result of the defendant's acts or omissions (Chapman v Hearse, 1961) 
 The plaintiff must show that the salient features of the case are consistent with the existence of duty of care - The court will consider the relationship between the parties and other features of the care and then compare those features with the features of other cases where a duty of care has been found to exist (Sullivan v Moody, 2001) 
Element 2: Breach of Duty of Care 
 s9 of the Civil Liability Act, QLD (2003) states that a person does not breach a duty to take precautions against a risk of harm unless: - The risk was foreseeable (that is, it is a risk of which the person knew or ought reasonable to have known) - The risk was not insignificant  - In the circumstances, a reasonable person in the position of the person would've taken the precautions 
 In deciding whether a reasonable person would have taken precautions against a risk of harm, the court is to consider the following: - The probability that the harm would occur if care were not taken (Bolton v Stone, 1951) - The likely seriousness of the harm (Paris v Stepney Borough Council, 1950) - The burden of taking precautions to avoid the risk of harm (Latimer v AEC, 1953) - The social utility of the activity that creates the risk of harm 
Element 3: Loss, Damage or Injury 
 In deciding whether or not a particular injury is recoverable, the courts must consider the following rules: - The injury must have to become actual - The injury must flow from the breach - The injury must not be too remote 
 Types of injury recognised by the law: - Physical injury - Nervous shock/mental injury (Mount Isa Mines Ltd v Pusey, 1970) - Economic loss (Perre v Apand Pty Ltd, 1999) Damage to property (Burnie Port Authority v General Jones, 1994) 
 Under s11 of the Civil Liability Act QLD (2003): - A decision that a breach of duty caused particular harm comprises the following elements:  

 Factual causation: the breach of duty was a necessary condition of the occurrence of the harm (Yates v Jones, 1990) 
 Scope of liability: it is appropriate for the scope of the liability of the person in breach to extend to the harm so caused (Rowe v McCartney, 1976) - If it is relevant to deciding factual causation to decide what the person who suffered harm would have done if the person who was in breach of the duty had not been so in breach: 
 The matter is to be decided subjectively in the light of all relevant circumstances, subject to any statement by the person after suffering the harm 


