
Moonking Gee v Tahos 
[1963]

• In this case, the first defendant, George Tahos, was the owner in fee simple of Old System title land in 
Surry Hills- he agreed to sell the land to the plaintiff, Moonking Gee, for £2250 with a £225 deposit, by an 
agreement in writing, so the plaintiff acquired an equitable interest of the right of a purchaser under a 
valid agreement for sale of land (as equity would order specific performance). 

• But before that contract and conveyance was completed, Tahos entered into another contract to 
sell the same Old System title land in Surry Hills to the second defendant, Yuk Wun, for £2400 with a 
£250 deposit, by an agreement in writing- Mr Tahos proceeded to settlement and executed a 
conveyance to Yuk Wun, so Yuk Wun had an (unregistered) legal interest and took possession of 
the property. 

• But the plaintiff registered the contract for sale under the Registration of Deeds Act 1897 (NSW), so 
the plaintiff had a registered equitable interest 

• The plaintiff successfully sued Tahos for specific performance of the contract for sale in the Supreme 
Court of New South Wales. 

• This case illustrates “a registered equitable interest can defeat an unregistered legal interest, and 
even a subsequently registered legal interest”. 

• In addition, it also shows a promise to pay money constitutes value for the purpose of the provision. 
• Further, if a later equitable interest has the priority over an later legal interest (for example, by virtue 

of the registration), such earlier equitable interest can demand the conveyance of the later legal 
interest to himself so as to tack his equitable interest to the legal interest through specific 
performance. (thus got the effect of tabular principle)

OSL



Wilkes v Spooner [1911]
• Father granted to the Apprentice a restrictive covenant in respect of 

his lease of Premises #1 limiting the use to that of a pork butchery. 
• Father negotiated with Landlord of Premises #1 a surrender of 

his lease and the grant of a new lease to Son, allowing use of the 
land as a general (and not just a pork) butchery. 

• The protection afforded to a bona fide purchaser for value without 
notice of an earlier equitable interest can also be claimed by 
someone taking a legal interest from such bona fide purchaser (as a 
‘shelter’), even if that successive person had notice of the earlier 
equitable interest or was a volunteer. 

• Protection cannot be claimed by a trustee repurchasing property 
sold in breach of trust or fraudulent party repurchasing property 
acquired by fraud and then sold to a bona fide purchaser.

Successive 
Effect
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Cassegrain v Gerard Cassegrain
⁃ Wife acquired the interest for a nominal consideration from her husband. 
⁃ Husband had acquired the interest in the respondent’s land through fraud. 
⁃ Husband had the land transferred to himself and the appellant as joint tenants using loan account moneys to which he was not entitled. 

Delehunt v Carmody
⁃ D and C made equal contributions to the purchase price of certain property, but title was registered in the name of C only. 
⁃ There was oral agreement between them that they would own the property in equal shares and that, in due course, the title would be in 

both their names.
⁃ C died and his wife, transmitted the property to herself as RP. (based on normal rule of intestacy).
⁃ D claimed that the property had been held on trust for herself and C as joint tenants and that she was, therefore, entitled to the 

property by survivorship. 
⁃ Held, tenants in common derived from resulting trust.

Mischel Holdings v Mischel
⁃ Property purchased by a mother and a company owned by his son, both of whom became RP of the premises, as joint tenants.
⁃ Later the mother and the son agreed to sever the joint tenancy, and exchanged contracts to that effect; 
⁃ However, before the agreement could be brought into effect, the mother died. 

Jones v Kernott
⁃ Husband and wife bought a house as joint tenant. Wife paid the first instalment, and the balance was raised by a mortgage
⁃ Husband and wife later divorced. Husband stopped to pay his share of the mortgage. Contribution was 90% v 10%.

Hircock v Windsor Homes (Development No 3)
⁃ The Hircocks (husband and wife) were given a 10 year lease by the defendant which they were entitled to an option to renew until the 

last of one of them died (the survivor). 
⁃ The wife died, and the husband wanted to renew the lease. 
⁃ The question was whether he had a joint-tenancy, which makes him the survivor and thus entitles him to do it on his own, or whether it 

was a tenancy in common, which requires the consent of his wife's estate.
⁃ Held, s 26(2) applied. 

◦ The lease contained a proviso that it would terminate on the death of the survivor of the two lessees.
◦ Lessees were husband and wife and the property was a residential apartment. 

Brickwood v Young
⁃ Land owned in co-ownership by A, B and C (tenancy in common). B did renovations on the land. B sold his share to D.
⁃ The State then compulsorily acquired the land (forcing a sale of the whole land – thus bringing the co-ownership to an end)

⁃ D, though not the person who did the improvements, was entitled to compensation for the value of the improvements.
⁃ The equitable right to recover such compensation is attached to the land and is analogous to an equitable charge. 
⁃ But the right is only enforceable as a defensive equity. 

Biviano v Natoli
⁃ Couple bought a house together and lived there from 1979-1992.
⁃ Violence and threat made by the husband to the wife, husband then left.
⁃ Wife obtained an AVO under Crimes Act, which prevented the husband from occupying the house.
⁃ Husband later sought court order for sale and requested for an occupation fee.
⁃ Wife defended husband’s action claiming that she was the full-owner of the house.  

◦ Exclusion pursuant to a statutory order, i.e., AVO, did not amount to ouster.
◦ No right to claim for an ouster if an action in ejectment is unavailable, here, due to AVO, not available.
◦ The wife’s continuous denying that husband was a co-owner, constituted an ouster. 

Forgeard v Shanahan 
⁃ Parties were joint tenants and lived in a property until the relationship broke down.
⁃ F moved out whilst S remained in the property, paying a variety of expenses such as insurance, pest control, mortgage etc.
⁃ Parties wished to sell the property, but S argued that she should receive an allowance from F to recognise her expenses.

◦ S was entitled for an allowance for the costs and mortgage payments and rates. 
◦ Pest control and insurance payments, were merely maintenance costs, not amount to improvement. 
◦ An allowance for joint-debt is not equal to an allowance for improvement. — no occupation rent can be claimed.
◦ Further, no ouster here, so no occupation rent. 

Callow v Rupchev
⁃ Appellant and respondent purchased a home as joint tenants shortly before their de facto relationship fell apart. 
⁃ Appellant left the home, but the respondent remained in occupation for the most part. 
⁃ After the house was sold, the trial judge ordered that the balance of the proceeds be distributed equally to each party. 
⁃ Appellant claimed a notional occupation fee to be set off against the mortgage repayments made by the respondent.

◦ An occupation fee may be set off against claim for improvements where the co-ownership arose out of a domestic 
relationship which has broken down.

Ryan v Dries
⁃ Parties bought a house together in unequal shares, R paid more. 
⁃ R lived in the house, D only lived there on weekend.
⁃ R paid majority of duties and costs, and repaid the loan by himself.
⁃ Relationship broke down, R changed the lock and thus excluding D from the house.

◦ R can obtain the allowance for joint-debt.
◦ Since he sought the claim in equity, he was liable for occupation fee as he must do equity.
◦ Calculation of set-off (against R’s claim) = (R’s total enjoyment - D’s total enjoyment)*D’s contribution

Squire v Rogers
⁃ Joint lessee of a lease in perpetuity of land had lived on the leasehold land for about 16 years.
⁃ During this time the defendant had made improvements to the land to provide accomodation for visitors and to establish a park.
⁃ Defendant’s expenditure on improvements amounted to about $100,000.
⁃ However, due to the devastation caused by Cyclone Tracy in 1974, the increase in value was only about $15000.

◦ Court agreed in no case can a co-owner who has improved the property obtain more than his or her outlay.
◦ On the other hand, the increase in the value of the land is the limit of what the co-owner can receive, even though the actual 

outlay may have been much greater. 
◦ The defendant’s claim was limited to the increase in the value of the land.

McCoy v Caeli
⁃ Mr Caelli and his mother (the plaintiff) had purchased a home as joint tenants.
⁃ The dispute arose when Mr Caelli executed a transfer to himself unilaterally sever that joint tenancy to the home and gave instructions 

for his solicitor to register the transfer; however, the transfer was not registered prior to his death.
⁃ The transfer was not effective. For alienation to oneself effective, formal requirement must be satisfied. 
⁃ The mere execution of the transfer and instructions for registration (but short of actual registration) is taken to be only an 

intention to sever and does not effect severance.
⁃ This is because to speak of an alienation to oneself as effective in equity would require the transferor to hold the legal 

interest on trust for himself or herself, and one cannot be a trustee for oneself.

Wright v Gibbons
⁃ Cross transfer case. 2 of 3 sisters transferred to each other all shares over the property, led to the severance of the joint tenancy. 
⁃ Unity of title and time is destroyed. 

Corin v Patton
⁃ Patton and his wife were RP as joint proprietors of land in NSW.
⁃ Mrs P took steps to sever the joint tenancy by transferring her legal interest to her brother, Corin, upon trust for herself.
⁃ Deed of trust and transfer were executed but no steps were taken to procure the CT from the mortgage in order to register the transfer. 

Issue was whether Mr P, after the death of Mrs P, was entitled to the whole of the property due to survivorship?
◦ s 41 prevents an interest from being effectual until registered, does not prohibit the passing of an equitable interest to a 

donee, once a transaction is completed. 
◦ However, at the date of her death, Mrs P had not effectively alienated her interest because she had not done all that was 

necessary to transfer the title, the CT remaining with the mortgage. 
◦ Equity will not assist a volunteer. 

Guthrie v ANZ Banking Group
⁃ Husband and wife were RP of under the Torrens title system as joint tenants. 
⁃ mortgaged the property to the bank. 
⁃ The couple divorced later and husband transferred his interest in the land to the wife. 
⁃ Wife claimed that she should not be subject to her husband’s mortgage. 

◦ Bank’s mortgage had not been extinguished by the transfer of husband’s interest to the wife.
◦ Where a joint tenant of TTL transfers an encumbered interest to the other joint tenant, the encumbrance is not extinguished 

and the creditor is entitled to enforce it against the charged moiety, which remains notionally on foot.
◦ Wife obtained the interest through transfer, rather than survivorship, and therefore liable for the mortgage. 

Application of Richard Albarran; Harb v Harb
⁃ Trustee appointed under s 66G(1) for sale and had exchanged the contact for sale with the purchaser.
⁃ Former co-owners wanted to rescinded the sale because they thought the price was undervalue.
⁃ Trustee unsure how to do with it. On the one hand, it was in the best interests of the trust for the sale to be completed — the contract 

price was above the property’s market value and, because there were no grounds justifying termination, a failure to complete would 
expose the trust to financial loss which would probably necessitate a sale of the property in any event. 

⁃ On the other hand, the trustee feared that the occupants would not give vacant possession of the property on completion and s 66H of 
the Conveyancing Act required the trustee to ‘consult the persons … for the time being beneficially entitled to the income of the 
property until sale … and, so far as consistent with the general interest of the trust, give effect to the wishes of such persons …’
◦ Trustee should complete the contract. Not bound by the direction of the beneficiaries.


