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TTS Right Protection

Unregistered Interests

Prior UI v Later Ui

Caveat
Person claiming an interest in land by virtue of an UI may lodge 
a caveat to protect his UI: s 74F(1), RPA 

A “no caveat” clause does not deprive a person of statutory right to lodge a caveat (Nixon) so long as his 
interest is a proprietary interest and therefore caveatable (Griffith)

But if the dealing has been already lodged, a caveat is 
too late: s 74H(4), RPA.⚑

Injunction s 74R, RPA.

Later UI v Earlier UI s 43A
s 43A protects purchaser with “dealing registrable” who have no notice of prior UI at the time of the transaction 
by deeming his or her interest as equivalence of common law legal interest. ⚑

Registered v Unregistered

GR: Subject to exceptions and fraud, the RP enjoys immediate indefeasibility : s 42(1), RPA, Breskvar.

Exceptions

Fraud: s 42(1)⚑

Personal equities⬆
Where there is a pre-existing relationship between the mortgagor and mortgagee, the unauthorised use of the CT (e.g., to be presented to the R-G) constitutes the necessary additional circumstance 
giving rise to the personal equity against the mortgagee, notwithstanding the forgery is unknown to the mortgagee: MMI v Gosper. 

Note, s 56C of the RPA requires mortgagee to check the 
identity of the prospective mortgagor.

Registered v Registered

“Knowing receipt” does not create in personam rights: Farah; But a transfer in breach of trust can be set aside where the transferee participate in the breach of trust: Farah. 

Overriding statutes: s 42(3)⬆ s 42(3) provides “this section prevails over any inconsistent provision of any other Act or law unless the inconsistent provision 
expressly provides that it is to have effect despite anything contained in this section.”

The consequence is that on construction of the the other legislation, there might be an inconsistency if that 
provision provides priority by reference to the property, notwithstanding the owner of the property registered 
under the RPA or not: Hillpalm v Heaven’s Door.

In NSW, indefeasibility also applies to a RP who accepts the 
property as a volunteer: Bogdanovic v Koteff. 

GR: Priority is decided by the date of registration, rather than the date of the dealing: s 36(9), RPA. 

Exceptions: Estates, interests and entries 
recorded in the folio of the Register: s 42(1)

CT alone may not provide a purchaser with all the information 
necessary to be know and a dealing once registered, becomes 
themselves part of the register book: Bursill Enterprises.

Accordingly, even a dealing, for example, an easement, may not fully be described in the CT there may be sufficient 
factors provide for a reasonable reader who is generally familiar with property and land titles with the information 
sufficient to give notification of its existence: R-G v Cihan. 

“Omission” or “misdescription” of 
an easement: s 42(1)(a1)⚑

The easement is indefeasible if 
⁃ it was “subsisting immediately before the land was brought under” RPA, or
⁃ it was “validly created” under the RPA.

An easement had been “validly created” under the RPA if it was initially recorded in the folio for the 
servient land but then left off when a new folio was issued for the land.

Further, in the case of creation under s 88B of the CA, an easement is not “validly created” unless the plan is registered. 

Meaning of “omitted”
It is enough to show that the easement is “left out”, in the colourless sense of being “not there”; it is not 
necessary to link its absence to the R-G’s fault or neglect: Dabbie v Davidson.

Profits a prendre: s 42(1)(b)⚑ The omission or misdescription of any profit à prendre created in or existing upon any land,

Lease⚑ Under s 42(1)(d), RP’s interest is subject to certain unregistered short-term tenancies — with 3 elements. 

Deliberate removal of an easement created by registration cannot be treated as 
omission of an easement: Castle Constructions 

Mortgage⬆ Even if a mortgage is registered, the amount repayable may be contained in the mortgage in a covenant, or in some separate loan agreement If the loan agreement is not incorporated into the mortgage, the RP is not bound: Printy. 

Requires dishonesty or moral turpitude in the sense that the fraudulent party must have an intention of 
depriving of an earlier interest in land: Davis v Williams. — inexperience solicitor

Mere notice of earlier UI is in sufficient of itself 
to amount to fraud: s 43A, Bahr. 

However, notice coupled with other factors (such as misrepresentation as to undertaking) may amount to 
fraud: and personal equity exception Loke Yew; Bahr, Sonwlong.

An interest is sufficient recorded in the folio if the folio states the 
registration number of the dealing creating it and identifies the 
interest (even if only in generic terms): R v Recorder of Titles

By contrast, in OSL, where one joint-tenant, A, is guilty of 
fraud, the other joint tenant’s, B’s, interest is postponed to a 
BFPFWN by virtue of  A’s fraud, notwithstanding B had no 
notice of B’s fraudulent act: Diemasters v Meadowcorp.

Conduct can be before or 
after registration: Bahr. 



Caveat, s 43A,
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Failure to lodge a caveat⚑ Generally, not necessarily amounts 
to a postponing conduct: Butler.

Other methods to protect the UI may be available, e.g., keep position of the CT: J & H Just (Holding)

If the the relationship between the UI and RP is so close, e.g., family relationship,, the UI won’t be 
postponed b/c it is not reasonably foreseeable that he would be exposed to the risk of a later sale: Jacobs.

Exceptions as to postponing conduct

Where the later UI searched the Register and found nothing irregular: Butler.

Where the earlier UI acted negligently in arming the 3rd party with the capacity to 
represent itself to be the true owner of the land, the engagement of a fraudulent and 
deceptive conduct by the 3rd party therefore is a reasonably foreseeable risk: Heid.

Where the earlier UI withdrew a caveat and the withdrawal led to the 
belief of the later UI that the earlier UI no longer sought to protect his 
interests or no longer had an interest to protect: Barlin.

s 43A⚑

Dealing registrable

Not a void dealing: Mayer

Signed by the RP, or accompanied by CT or the purchaser has 
means of compelling its production: Finlay.

Dealing in registrable form: s 36(6)

Dealing must be lodged promptly, or at least within a 
reasonable time after settlement: Finlay.

Dealing must be immediately registrable.

Stamp duty has been paid off: Taleb

Dealing must not be blocked by a caveat: Taleb.

The dealing must be immediately 
registrable, i.e., no intermediate 
dealing: Weller.

Sale by direction — immediately registrable: Jonray

Discharge of the mortgage granted by the original RP — 
immediately registrable: Weller.

Discharge of the mortgage granted by the mortgagee 
— intermediate dealing — not immediately registrable: 
Jonray.

Notice

Notice of the earlier UI before the settlement defeat the protection: Barlin.

Rules in Wilkes
If s 43A can be relied on,the protection afforded to the purchaser can also be 
claimed by a later purchaser taking a legal interest from the purchaser (as a 
“shelter”) even if the successive had notice of the earlier EI or was a volunteer.

Such subsequent purchaser can only shelter from sb who is directly 
protected by s 43A, not those who are indirectly protectedl

Only need to search the Torrens 
Register.

On settlement, mortgagee should provide a 
discharge of mortgage (from the mortgagee to 
the original RP) and a transfer from the original 
RP to the purchaser, free of mortgage) and the 
CT.

Defective discharge.

Include actual, constructive and imputed notice: Finlay. 

Exceptions

Where notice of an EI had been received before the settlement of 
the first dealing: Barlin.

Where the first dealing is void: Jonray.


