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� Duty of care and diligence 
Imposed to directors and officers 

Director’s duties are owed to the company and shareholders as a collective group, and cannot be enforced 

by creditors outside (except for insolvent corporations) 

• General law duty 
Tort of negligence and equitable duty of care. 

Director in breach if: 

a) Director owes duty to exercise reasonable care 

b) Duty is breached 

c) Breaches causes loss or damage to the company 

d) Loss or damage not to remote for recovery 

- Contravention: The common law duty is owed to the company; it can sue a director or officer 

for damages. Shareholders may bring proceeding in the name of the company under s 236 

(obtain leave of the court) 

• Statute law s 180(1) --- civil obligations only 
A director or other officer of a corporation must exercise their powers and discharge their duties with 

the degree of care and diligence that a reasonable person would exercise if they: 

(a)  were a director or officer of a corporation in the corporation's circumstances; and 

(b)  occupied the office held by, and had the same responsibilities within the corporation as, 

the director or officer. 

Both forms of duty have the same substance [ASIC v Vines] 

• Subjective test:  
- Corporation’s circumstances [Commonwealth Bank v Friedrich]  

Including the type of company, size and nature of the enterprise, composition of the board, and 

the distribution of responsibilities between board and other persons 

- Position and responsibilities 

1) Chair [ASIC v Rich] 

The Chair has special responsibilities and higher standard of care. 

Factual responsibilities of a chair of a listed company includes general performance of the 

board and provision of information to the board (beyond the delegation by the board or 

constitution) 

2) Executive director/ CEO/ MD [Daniel v Anderson] 

They are full-time employees to whom the board has delegated particular managerial power.  

They are subject to more stringent standards of care and diligence. 

MD may breach their duty of care if they failed to monitor management effectively. [Daniel v 

Anderson] 

CFO of a listed company must exercise the level of skill of a reasonably competent CFO 

[Vines v ASIC] 

3) Non-executive director  
Minimum standards of care and diligence applicable to NED of listed plc comp. : (applies to 

all directors) 

[Daniel v Anderson] 
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a) Be familiar with company’s business and financial position 

b) Have continuing obligation to make inquiries and keep themselves informed about all 

aspects of the company’s business operations 

c) Pay attention to other aspects of business if they are appointed because of special skill 

or experience 

P.S. Have a duty to give the company benefit of that skill or experience. Liable for 

negligence simply by asserting the reliance of the executive director/officer---[Gold 

Ribbon (Accountants) Pty Ltd v Sheers] 

d) Liable for negligence and fail of inquiry 

e) Liable for ignorance of corporate misconduct 

[ ASIC v Adler] 

a) Have opinion of company’s solvency 

b) Attend board meetings (unless exceptional circumstances) 

- Contravention: civil penalty provision under s 1317E/G/H/s 206C 

• Defence---Business Judgment Rule s 180(2) 
A director or other officer of a corporation who makes a business judgment is taken to meet the 

requirements of s 180(1), and their equivalent duties at common law and in equity, in respect of the 

judgment if they: 

(a)  make the judgment in good faith for a proper purpose; and 

(b)  no material personal interest in the subject matter of the judgment; and 

(c)  inform themselves about the subject matter of the judgment to the extent they reasonably 

believe to be appropriate; and 

(d)  rationally believe that the judgment is in the best interests of the corporation. (四条全部满足) 

The director's or officer's belief that the judgment is in the best interests of the corporation is a 

rational one unless the belief is one that no reasonable person in their position would hold. 

- The business judgment rule cannot protect a director who fail to monitor management or maintain 

familiarity with the company’s financial position [AIC v Adler] 

- The onus is on directors and officers to produce evidence 

• Reliance on information or advice provided by others: s 189 
Protection for directors under ss 180(1), 181, 182, 183 

(a) A director relies on information, or professional or expert advice, given or prepared by: 

(i) An employee who is believed to be reliable and competent in relation to the matters 

concerned 

(ii) A professional adviser or expert in relation to matters within the person’s professional or 

expert competence 

(iii) Another director or officer in relation to matters within their authority 

(iv) A committee of directors within its authority 

(b) The reliance was made: 

(i) In good faith, and  

(ii) After making an independent assessment, having regard to the director’s knowledge of 

the corporation and complexity of matter 

- The director’s reliance on the information is taken to be reasonable unless the contrary is proved. 


