
Shareholder’s Rights and Remedies 
 At issue is whether the shareholders can take action, usually against the directors, if the 

company is unwilling.  

o The general rule is that the company is the proper plaintiff: Foss v Harbottle 

o However there are exceptions to this rule; 

 Oppression remedy 

 Statutory derivative action (SDA) 

 Member’s winding up on the just and equitable ground 

 Injunction  

Is the Oppression Remedy available? 
 Standing to bring an action for oppression is given to; 

o Members (even if it relates to their capacity other than that of a member or another 

member in their capacity as a member): s234(a)(i)(ii)  

 A member is defined in s231 as a member on its registration, if they agree to 

become a member of the company after its registration and their name is 

entered into the register, become a member under s167  

 A majority shareholder may be oppressed by the minority as it may not 

always be possible for controlling shareholders to eliminate oppressive 

conduct where the minority control the board of directors: Marks v Roe  

o A former member who was removed due to a selective capital reduction, or if the 

application relates to the circumstances under which they ceased to be a member 

o A person to whom a share in a company has been transmitted by will or law 

o A person whom ASIC deems appropriate having regard to investigations it has 

conducted: s234 

 A member may make an application concerning the conduct of the company’s affairs or 

an actual or proposed act or omission by the company or a resolution or proposed 

resolution of the company: s232 

 The affairs of the company is defined under s53 and is a very broad definition 

 A company can oppress a member through the acts of a subsidiary; Scottish 

Co-Op  

o The conduct, act etc. must be contrary to the interests of the members as a whole 

or oppressive to, unfairly prejudicial to, or unfairly discriminatory against a 

member or members whether in that capacity or in any other capacity: s232(d) and 

(e) 

 A member with a collateral purpose seeking an action under the oppression remedy will be 

denied standing: Re Bellador Silk Ltd 

Is the conduct, act etc. oppressive, unfairly prejudicial to or unfairly discriminatory against a 

member? 
 This test is to be read objectively as a composite whole concerning fairness: Morgan v 45 

Flers Ave 

 Includes behaviour which is ‘burdensome, harsh and wrongful’: Scottish Co-Op 

o Even if all members are treated uniformly does not make the conduct fair: Scottish 

Co-Op  

 The oppressed must be forced to submit to some overbearing act or attitude which is unfair 

to them: Re Jermyn Turkish Baths 

 Must be something which is adverse to the member’s financial interests and the point of 

view of the oppressor and the oppressed are to be balanced: Re Tivoli Freeholds 

o Loss of confidence in the company is not oppressive 



o It is not oppressive if a shareholder is locked into the position of a minority 

shareholder without other adverse consequences: Re Tivoli Freeholds, Re G Jeffrey 

(Men’s Store)  

o Not paying dividends as high as they could be is not oppressive: Re G Jeffrey (Men’s 

Store) 

 The particular features of the company will be relevant: Re HW Thomas Ltd 

o Because the company operated conservatively, there was nothing unfair in this 

situation 

o If the company is a family company, a higher standard of fairness may be expected 

than in a large public company: O’Neill v Phillips  

 This is because in a family company dealings are often informal, loans may 

not be made on a commercial basis, family members may assume or be given 

a position of dominance over others: Re George Raymond Pty Ltd; Salter v 

Gilbertson  

 Members in small non-listed companies may have common understandings 

or legitimate expectations about how the company would be operated and so 

even conduct which may be approved by the constitution could be unfairly 

prejudicial: Re Tivoli Freeholds 

 Other examples of oppressive conduct; 

o Improper diversion of business: Scottish Co-Op 

o Payment of excessive remuneration: Sanford v Sanford 

o Unfairly restricting dividends when the situation calls for review of dividend policies: 

Shamsallah Holdings 

o Making a share issue with the dominant purpose of reducing a shareholder’s 

proportional stake in the company: Netbush Pty Ltd v Fascine Developments  

o Exclusion of a member from management which this is contrary to the constitution: 

Hogg v Dymock  

Wayde v NSWRL  

 Wayde argued that the decision to exclude the team was unfairly prejudicial, discriminatory 

or oppressive; 

o The NSWRL board were exercising a specific discretion in the constitution to 

exclude a team which might cause discrimination or prejudice: was this unfair? 

 If the power is exercised bona fide and for a proper purpose then the exercise 

of the power is fair i.e. although the conduct appears to be discriminatory, 

it is fair when considered in the context of the constitution (will depend 

on the nature of the company: see above^) 

 Different approach may have been taken if the directors are exercising a 

general power of management; 

 Consider examining the policy and undertake a balancing exercise of 

different considerations 

 Would a board acting reasonably have exercised the discretion in 

that way?  

 Brennan J did not make this distinction between the exercise of a discretion 

and general powers of management (is this correct given the width of the 

powers of management?) 

Kizquari 



FACTS: concerned a company which was a trustee of a unit trust which was operated by three 

employees. One employee retired, and so the other employees decided to pay themselves excessive 

salaries. The trustee sought orders to have its shares bought out of the company. 

 Young J held that if this company had not have been a trust it would have been a clear 

example of oppression, because the payment available to be distributed to members would be 

diminished by the excessive salary being paid to another member.  

o However, because the payment was not made out of funds owned by the 

company in its own right (the funds were part of a trust) the payment did not 

reduce the amount which could be paid to members as dividends, instead it 

decreased the amount the company could distribute as a trust.  

o Young J held, regarding the nature of the trust and denial of oppression remedy 

sought, that; “this company is a trustee company. It has no assets of its own. It 

operates a business as a trustee of loan capital. The only oppression is in relation to 

the operation of the trust. That oppression has not affected the value of the shares one 

white. The shares in Prestoo Pty Ltd either have no value or alternatively a value of 

$1 being the amount paid for each share and they continue to have that value.” 

Morgan v 45 Flers Ave Pty Ltd 

FACTS: the director and shareholder of a company resigned and began his own competitor business. 

The former director was still a shareholder of the company, and the directors made the decision to 

increase director remuneration but decrease dividend payments.  

 The test of oppressive, unfairly prejudicial and unfairly discriminatory conduct should be 

considered as a composite whole regarding commercial unfairness; 

o The essential test is: “whether objectively in the eyes of a commercial bystander, 

there has been unfairness, namely conduct that is so unfair that reasonable 

directors who consider the matter would not have thought the decision fair” 

(Young J).  

 Except the ‘contrary to the interests of the company as a whole’ is a 

separate ground (see Wayde’s Case)  

o Although the court in Westbourne Galleries found that the directors were operating 

the company as a quasi-partnership and so a winding up order was appropriate, a 

company founded on such a relationship of mutual confidence can cease to operate as 

such through the admission or new dormant members such that equitable 

considerations no longer apply to the company.  

o The court will take into account the applicant’s conduct into consideration when 

deciding whether it is just and equitable to wind up the company.  

 As such, winding up on just and equitable grounds was not ordered 

because the affairs were not deadlocked due to irreconcilable differences. 

A person cannot refuse to attend meetings and insist on a deadlock.  

o The conduct was not oppressive; it is not enough that dividends are not paid as high 

as they could be when the levels of director remuneration are high but commercially 

reasonable (also see Re G Jeffrey Men’s Store).  

Sanford v Sanford 

FACTS: at issue, was whether a company which produced a profit of $9714 after providing a salary 

of $51, 432 and an allowance of $1888, was acting oppressively through provision of that excessive 

remuneration.  

 It was held to be oppressive conduct and contrary to the members as a whole; 



o Company was being run in the interests of director shareholders, not the members as 

a whole.  

o The court considered the level of staffing and remuneration which would have to be 

provided by a person who took over the company 

Re Tivloi Freeholds 

FACTS: a company, whose main objects were to carry on an entertainment business, came under 

control of a majority shareholder. The majority shareholder sought to loan company assets to another 

company in his control which was to be used to acquire control of other companies, to be rearranged 

or sold for profit. The minority shareholder sought to have the company wound up and argued the 

conduct was oppressive. 

 Menhennitt J held that the conduct was not oppressive, but that the company should be 

wound up on just and equitable grounds; 

o This is because the general intention and common understanding of the members was 

that the company should use its funds in the entertainment business or related areas. 

The lending of more than 70% of company assets for ‘corporate raiding’ was outside 

the general intention of members.  

o The conduct was not oppressive, because it is not enough to say that being locked 

into the position of minority constitutes oppression.  

Is the conduct, act etc. contrary to the interests of the members as a whole? 
 Sanford v Sanford Courier Service Pty Ltd (1986) 

o Sanford owned 1/3 of the shares, with a $1000 dividend. The other shareholders were 

directors and received a larger portion of money as director’s fees. 

 This was held to be oppressive conduct and contrary to the interests of 

members as a whole.  

Orders of the Court for Oppression 

 A court may make any order it considers appropriate including winding up, reduction of share 

capital, regulation of corporation’s affairs, order that plaintiff’s shares be purchased, order 

restraining someone from engaging in conduct, order requiring a person to do a specified act: 

s233(1)  

Can (x) commence a statutory derivative action? 
 A person may bring proceedings on behalf of the company if the person is a member, former 

member or person entitled to be registered as a member or an officer or former officer: 

s236(1) 

o Proceedings are to be brought in the company’s name: s236(2) 

 The applicant must seek leave from the court to apply for proceedings to be brought: s237 

o If it is probable the company will not itself bring proceedings, the applicant is 

acting in good faith, it is in the best interests of the company, there is a serious 

question to be tried and 14 days’ notice is given to the company or it is otherwise 

appropriate to give leave without notice: s237(2)  

o The court does not approach these issues lightly: Swansson v Pratt  

o Good faith will be satisfied if there is a good cause of action and there are reasonable 

prospects of success: Swansson v Pratt 

o The rebuttable presumptions that it is not in the best interests of the company apply 

under s237(3) if; 

 Proceedings are brought against a third party: s237(a)(i) 

 The company decided not to defend the or bring the proceedings: s237(b) 



 And all the directors who made that decision acted in good faith for a 

proper purpose, did not have a material personal interest in the 

decision, informed themselves about the subject matter of the 

decision to the extent that they reasonably believed to be appropriate 

and rationally believed the decision was in the best interests of the 

company: s237(c) 

o A serious question is one which is not frivolous or vexations, but does not involve 

consideration of the merits to any great degree: Swansson v Pratt  

 If the members of a company ratify or approve conduct the ratification or approval does not 

prevent a person from bringing an SDA under s237: s239(1)(a)  

Powers of the Court 

 The court has the power to make any order it considers appropriate: s241(1)  

o Including interim orders, directions about conduct of the proceedings, an order 

directing the company or an officer to do or not do a thing, order appointing an 

independent investigator  

 The court may make costs orders: s242  

 


