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What relationship attract fiduciary obligations?

INTERESTS PROTECTED BY FIDUCIARY DUTIES

Fiduciary duties are primarily used to protect economic and proprietorial interests: Nocton v Lord Ashburton.
However, in cases like Giller v Procopets, Australian equity has begun to recognise damages for mental distress and aggravated damages (at 
least in cases of breach of confidence).

PRESUMED FIDUCIARY RELATIONSHIPS 

trustee and beneficiary: Hospital Products Ltd v United States Surgical Corp.
director and company: Regal (Hasting) Ltd v Gulliver;
legal practitioner and client: Nocton v Lord Ashburton;
agent and principal: McKenzie v McDonald [1927] VLR 134.
partner and partner: United Dominions Corporation Ltd v Brian Pty Ltd.

DETERMINATION OF FIDUCIARY RELATIONSHIP (OTHER THAN THE PRESUMED CATEGORIES)

Primary character of a fiduciary relationship: Hospital Products Ltd v United States Surgical Corp.
The undertaking to fulfil an obligation in the interest of another;

The scope for one party to unilaterally exercise a discretion or power which may affect the rights or interests of another;

The reliance on the principal and its vulnerability.
Additional consideration

The existence of a relation of confidence; , i.e., solicitor v client; director v company; etc.
Property holding

Trustees are the legal owner of property they hold on behalf of the trust;
Similarly, partner are co-owners of partnership property. 
Directors have control of the company property, though they do not have ownership. 

No single characteristic can explain the fiduciary phenomenon, but the followings are indicative. 

This element must be satisfied to establish a fiduciary relationship: John Alexander’s Clubs Pty Ltd v White City Tennis Club Limited.
Inequality of bargaining power; 

i.e., power to affect the principal’s interests;

Horizontal fiduciary relationship

Partner A Partner B

Trust and confidence and obligation flow to B

Trust and confidence and obligation flow to A

Vertical fiduciary relationship
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Fiduciary obligations

NATURE OF THE DUTIES

The fact that there was no intent to defraud on the part of the fiduciary is irrelevant: Nocton v Lord Ashburton. 
A fiduciary’s liability arises even if the person to whom the duty is owed was unlikely or even unable to have made a profit from an 
opportunity exploited by the fiduciary: Warman International Ltd v Dwyer. 

The profits and conflicts rule

Strict duties

Negative duties (Proscriptive duties)
A fiduciary’s obligation ‘does ... not impose positive legal duties on the fiduciary to act in the interests of the person to whom the duty is 
owed’: Breen v Williams.
It is therefore fallacious to claim that a fiduciary must “act” in the best interests of the principal. Such positive duties are better 
regulated by contract, tort or other equitable doctrines: Pilmer v Duke Group Ltd (in liq).

The general rule is that a fiduciary is not allowed to put himself in a position where his interest and duty conflict: Chan v Zacharia.  — 
with two sub-rules (see below)

CONFLICTS BETWEEN INTERESTS AND DUTIES

Unauthorised remuneration
Cases within this category cover situations in which a fiduciary, in the actual performance of his or her duties, obtains financial benefits 
beyond those that are authorised: Reading v R.

Assuming a double character
Cases in this category involve transaction in which a fiduciary acts in that capacity on the one hand and as an undisclosed principal on 
the other: Armstrong v Jackson.

But a fiduciary can make a benefit or profit if it is not obtained in his fiduciary capacity: Boardman v Phipps.

Accordingly, a partner may make a profit from information obtained in the course of the partnership business where he does so in 
another firm which is outside the scope of the partnership. 

The essence of fiduciary obligations is that the fiduciary is precluded from acting in any other way than in the interests of the person to 
whom the duty to so act is owed. In short, the fiduciary obligation is one of ‘undivided loyalty’.

Speaking differently, a breach of duty must be identified in relation to the subject matter over which the duty is claimed: Breen v 
Williams.
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DUTY NOT TO MAKE AN UNAUTHORISED PROFIT

The profits and conflicts rule

DUTY NOT TO MISUSE OF POSITION

CONSEQUENCE OF BREACH OF THE PROFITS AND CONFLICTS RULE

Any such gain or benefit is held by the fiduciary as constructive trustee, and that constructive trust arises from the fact that a personal 
benefit or gain has been so obtained or received and it is immaterial that there was no absence of good faith or damage to the person to 
whom the fiduciary obligation was owed: Chan v Zacharia. 

The rule requires a fiduciary to account for any benefit or gain obtained or received by reason of or by use of his fiduciary position or of 
opportunity or knowledge resulting from it: Chan v Zacharia.

A fiduciary cannot make an unauthorised profit: Boardman v Phipps. 
The inability of the principal to obtain the benefit is immaterial: Board v Phipps.

What is decisive is that if there is a conflict, or at least a possibility of a conflict, between the fiduciary’s duty and interest, the informed 
consent of the principal is required, i.e., unanimous consent: Board v Phipps.

The fact that there was no intent to defraud, i.e., acting honestly, is irrelevant: Board v Phipps. 

Whether the principal has the capacity to make the transaction is irrelevant: Regal (Hasting) Ltd v Gulliver.
The fact that the fiduciary acts lawfully, in good faith and indeed for the benefit of their principal is immaterial: Regal (Hasting) Ltd v 
Gulliver. 
The conflict interests are existing interest, rather than those past interest in completed dealings: Pilmer v Duke Group.
An expectation of future interest may not be sufficient also: Pilmer v Duke Group. 

It follows where a partner obtains, without the consent of their co-partner, a renewal in their own name of a 
lease of partnership premises, there is a rebuttable presumption of fact that the renewed lease was 
obtained by use of his or her fiduciary position, and that he or she holds it as constructive trustee for the 
partnership. This presumption extends to the case where a partnership has been dissolved and the assets 
are in course of realisation: Chan v Zacharia.
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TRUSTEE - BENEFICIARY

Presumed relationships that carry fiduciary dutie

Other events which contributed to the loss are not relevant if there is a sufficient connection between the breach of the trust and the 
damages: Youyang Pty Ltd v Minter Ellison Morris Fletcher.

DIRECTOR - COMPANY

Directors do not ordinarily owe fiduciary duties to shareholders.
However, if ‘a special factual relationship between the directors and the shareholders’ exists, the directors may also owe fiduciary duties to 
shareholders, for example, conduct negotiation for a takeover of the company’s business.

Thus, where directors conduct negotiations for a takeover or an acquisition of the company’s business, they are obliged to loyally 
promote the interests of all shareholders.

Directors owe a fiduciary duty to shareholders to advise them fully and  frankly of relevant information necessary to make an informed 
decision at a general meeting.
With respect to creditors, there do not appear to be general fiduciary obligations owed by directors to creditors, except where the company 
has become insolvent. 

LEGAL PRACTITIONER - CLIENT

Fiduciary duties can be breached in two situations:
Unauthorised profits: Boardman v Phipps.
Conflicts with clients:

Not to enter into dealing with its own clients, without the client’s informed consent: Maguire v Makaronis. 
Not to act for third parties, where the interests of those third parties conflict with the clients’ interest, unless all the parties consent 
and no actual conflict arises: Rigg v Sheridan.

Duties of confidentiality will still be owed to a client, even after the solicitor-client relationship has ended, but as to the other fiduciary duties, 
the better view is that they do not survive the termination of the retainer: Bolkiah v KPMG.

AGENT - PRINCIPAL

Agent are presumed to be fiduciaries for their principals.
If a principal appoints an agent knowing that the agent already works for another principal, any potential conflict can be regarded as being 
of the later principal’s own making, and the later principal will be unable to complain.

PARTNER - PARTNER

Partnership also gives rise to presumed fiduciary duties.
Where a partnership has been dissolved and the assets of the partnership are in the course of realisation, if a partner obtains, without 
consent of his co-partner, a proprietary right of their partnership property, there is a rebuttable presumption that the proprietary right was 
obtained by use of his fiduciary position, and that he holds the right as constructive trustee for the partnership: Chan v Zacharia. 

FINANCIAL ADVISER - CLIENT

Financial and investment advisers may owe fiduciary duties: Calvo v Sweeney.
But the fiduciary duties will not arise purely because there is a reliance on the skills of the financial adviser. So if there is no undertakes 
given by the adverser, no fiduciary duties owed: Pilmer v Duke Group Limited. 

GUARDIAN - WARDS

Guardianship is another presumed category of fiduciary duty: Trevorrow v State of South Australia.
Guardians are appointed by courts or tribunals to care for adults who have become incapable of making decisions for themselves

The fact that a guardian has been appointed via a statutory mechanism is not a bar to the imposition of fiduciary duties:  Trevorrow v State 
of South Australia.
With respect to a guardian’s fiduciary duty, Australian courts have consistently denied that a guardian’s fiduciary duty includes a duty not to 
physically and sexually injure wards. — mainly based on two objections:

A duty to refrain from physical and sexual abuse is a positive duty and not fiduciary in nature; and
second, such injuries are non-economic and non-recoverable according to fiduciary doctrine. 

The current Australian case law suggests that fiduciary duties will remain unavailable for addressing claims for child abuse.  

Guardian can also be appointed for children, and parents are ordinarily the nature guardians of children. 
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COMMERCIAL RELATIONSHIPS

Fiduciary relations other than presumed relationships

EMPLOYER - EMPLOYEE

Employees may be fiduciaries for their employers, depending on the level of trust, confidence and vulnerability implicit in the employment 
relationship: Warman International Ltd v Dwyer.
But the mere fact that there is an employment relationship is not sufficient. 
The critical feature of fiduciary relationship is that the fiduciary undertakes or agrees to act for or on behalf of or in the interests of another 
person in the exercise of a power or discretion which will affect in a legal or practical sense the interest of that person.
It is necessary to consider with precision the activity agreed to be undertaken by a particular employee and to ask if that employee had 
agreed to perform that activity solely in the interests of the employer to the exclusion of his own interests.
Further, the fiduciary duties owed by employees will normally cease with the termination of employment.
However, other equitable obligations such as obligations of confidence may continue. 

Joint venture: United Dominions Corporation Ltd v Brian Pty Ltd. 
Whether or not the relationship between joint venture is fiduciary will depend upon the form which the particular joint venture takes 
and upon the content of the obligations which the parties to it have undertaken.
The relationship between the participants in the joint venture can be a fiduciary relationship if the form of the joint venture is that of 
partnership. 

Commercial enterprise with a common end to profit?
Profit and loss are be shared?
The joint venture profit is held on trust?
Joint decision of important issue of the joint venture?

The fact that the formal joint venture agreement came after the mortgage was immaterial.  A fiduciary relationship with its attendant 
obligations may, and ordinarily will, exist between prospective partners before its express definition by formal agreement.

Commercial contract: Hospital Products Ltd v United States Surgical Corp.
In determining whether there is a fiduciary obligation, the subject of the obligation is critical. 

An ordinary transaction for sale and purchase does not give rise to a fiduciary relationship simply because the purchaser trusted the 
vendor and the latter defrauded him.
An obligation to act reasonably so as not to breach its contractual obligation falls short of fiduciary obligation. 

The fact that one person subjectively trusted another -- is neither necessary for nor conclusive of a fiduciary relationship.
Where the arrangement is a commercial one entered into by the parties in arm’s length and on an equal footing, and it is intended that 
both parties will profit from the arrangement, a fiduciary relationship between the parties cannot be inferred. 

Outside of the presumed fiduciary relationship, the factual circumstances of a particular case may give rise to a finding that a fiduciary 
relationship exists, depending on findings relating to undertaking: John Alexander’s Clubs Pty Limited v White City Tennis Club Limited. 

If there is any breach, it will be regarded as a breach of contract, rather a breach of fiduciary obligation. 

DOCTOR - PATIENT

The doctor-patient relationship is not normally regarded as fiduciary, as the interests protected by the relationship do not give rise to the 
necessary fiduciary obligation of loyalty: Breen v Williams.
The main areas of potential appear to be in situations where the doctor is making secret profits from the treatment of the patient, such as 
being paid for patient recruitment in clinical trials: Breen v Williams.
Other arguable ground for breach of fiduciary duty is in the area of open disclosure of medical error. However:

Both tort and contract law have recognised similar duties, and it may prove redundant to add fiduciary duties to the mix.
The duty to provide information appears to be a positive requirement, which would fall foul of the rule requiring fiduciary duties to be 
negative

The reason why commercial transactions falling outside the accepted traditional categories of fiduciary relationship often do not give rise to 
fiduciary duties is not that they are “commercial” in nature, but that they do not meet the criteria for characterisation as fiduciary in nature.

The undertaking to fulfil an obligation in the interest of another; — must be satisfied: John Alexander’s Clubs.
inequality of bargaining power; 
the scope for one party to unilaterally exercise a discretion or power which may affect the rights or interests of another;
The reliance on the principal and its vulnerability.

Crown - Indigenous People

Governments do not ordinarily owe fiduciary obligations to their citizens.
However, Courts in a number of jurisdiction, for example, Canada, have discussed the existence of fiduciary duties owed by the Crown to 
aboriginal peoples. The existence of such fiduciary duties stems from the recognition that aboriginal peoples, as the original occupiers of 
land, have special rights that are protected by the imposition of fiduciary duties upon the Crown in the way government power affecting the 
interests of aboriginal peoples is exercised. 
In Australia, the development of the notion of the Crown having fiduciary duties to aboriginal peoples has not attracted judicial support to 
the same extent as in Canada: Wik People v Queensland. 


