
Weekly Readings for Remedies LAWS555 

Week 1 Readings: Introduction to Remedies 

Required (Essential) Reading: 

*Barnett and Harder, Remedies in Australian Private Law by Barnett and Harder (Cambridge 

University Press, 2014) Chapter 1 pp 1-18. 

Remedies in Australian Private Law 

 We must always remember that legal advice is, at bottom, simply advice as to the remedy 

likely to be available (or unavailable) to the client 

 Historically, remedies have come before analysis of primary rights and obligations in 

English law because as long as a plaintiff could make out a particular form of action she 

could then obtain a remedy 

 The subject of remedies is worthy of study because it enables illuminating parallels to be 

drawn that cross the boundaries between contract and tort, and between law and 

 Often the preferred cause of action for the plaintiff will depend 

upon the remedies available for that cause of action 

 We will consider private law remedies, including remedies for tort, contract, 

equitable wrongdoing, and a variety of statutory remedies with a private law flavour 

 Ultimately Zakrzewski defines remedies as the rights immediately arising from certain 

judicial 

commands and statements which aim to redress a pre-suit grievance, usually an actual 

or threatened infringement of a substantive right 

 A remedy confers a right in that the plaintiff has an ability to enforce a correlative duty 

- For example, my right as a plaintiff to receive compensatory damages for your breach of 

contract arises because you have a pre-existing duty to perform the contract which you 

have failed to meet, injuring me as a result.  

- Thus the remedy arises because of the defendant's pre-existing duty to the plaintiff 

which has been breached. 



 On the view of John Austin, remedies can be regarded as secondary rights, which 

spring from injuries or violations of `primary rights' granted by law 

 He said that primary rights serve the purposes of law, whereas secondary rights are 

conferred for 

the better protection and enforcement of primary rights and duties. 

- Primary rights do not arise from wrongdoing or from violation of other rights, whereas 

secondary rights 

do.  

- Secondary rights suppose that obedience to the law is not perfect, because other-wise there 

would be no injuries or violations of the law.  

- On this view, remedies are simply a response to wrongdoing or violation of rights. 

- Thus, he argues, in this sense there is truth in the old maxim ubi jus ibi remedium (where 

there is a right there is a remedy). 

 A second example is of a transfer made by mistake: Alan transfers money to Bertha 

under a mistake.  

- Alan can generally recover the money from Bertha.  

- Bertha commits no wrong, but Bertha is obliged to return the money to Alan, lest she 

be unjustly enriched.  

- The remedial response (restitution) is a primary right because it does not respond to a 

breach of duty 

 Thus, Austin’s definition is too narrow, as it does not cover certain court-ordered 

responses to events that are not based on wrongdoing but nonetheless give rise to a 

remedial response, such as unjust enrichment. 

 Briks argued that courts have a wider range of remedial response available for wrongs, 

but the remedial response for a not-wrong (such as restitution of a mistaken payment) 

was very limited, and courts were justified only in returning the value of the unjust 

enrichment. 

 However, we will also consider some remedies which do not fit within this definition, 

namely pre- and post-judgment remedies, which are a matter of civil procedure, and self-

help remedies  



- Self-help remedies are perhaps not really remedies at all, but effectively involve 

permission from the court for a plaintiff to act in a particular way. 

 The traditional view, which is still the dominant English view, is the monist view. 

- The remedy is simply a mirror of the plaintiff s cause of action and is set by the law as 

appropriate to the specific primary right in question.  

- This view has been adopted by a number of theoretical strands of thought. 

 The other extreme is a dualist view, which says that once liability has been deter- mined, the 

court can exercise its discretion to choose the most appropriate remedy in the particular case at 

hand. For example, once the plaintiff has proved a breach of contract, under a dualist view the 

court should have a discretion as to what remedy is granted, and the court can choose from a 

large range of potential remedies. 

 There is a moderate approach which involves a compromise of the monist and dualist position. 

Under this theory, there is a strong but nm absolute link between the primary right and the 

secondary right.  

- Thus, there is a default remedy for a particular cause of action, but if circumstances require 

it the court can depart from that remedy. 

Sources of remedies in Australia 

 The three sources of legal remedies in Australia are common law, equity and statute. 

- There is a division between the remedies available for common law and equitable causes 

of action.  

- Common law and equity start from different default positions.  

 The default remedy for a common law breach of duty is generally compensatory damages.  

- If compensatory damages are inappropriate, the court may award specific relief, but other 

more controversial remedies such as gains-based relief and punitive damages are 

available only, if at all, in limited circumstances when compensatory damages are 

inadequate and specific relief is no longer available. 

- Common law wrongs include breach of contract and torts such as negligence, trespass to 

land, 

trespass to goods, conversion and deceit. 

 By contrast, the default remedy for equitable wrongdoing is generally either specific relief or 



gain-based relief.  

- Although compensatory relief is now available in equity, it is said to be subject to 

different mies regarding the attribution of responsibility compared to common law 

damages.  

- Equitable wrongs include breach of trust, breach of fiduciary duty and breach of 

confidence.  

- Equitable remedies are always subject to discretionary considerations and thus, in that 

sense, equitable remedies are more dualist in nature than common law remedies because 

the court has more choice of what remedy to award and upon what conditions to do so. 

 Another source of law which cannot be ignored by lawyers is statute, which is enacted by 

Parliament rather than developed by judges. Statute law has had a massive impact on 

private law, including remedies. 

 Statute has now been enacted to deal with a variety of wrongs and remedies in Australia. 

Pivotally, the Competition and Consumer Act 2010 (Cth) (CCA) has been enacted to cover, 

inter alia, misleading and deceptive conduct. The remedial structure of this regime is quite 

different to that of the common law. 

Other ways of organising private law causes of action - unjust enrichment school of thought 

 Birks, a prominent unjust enrichment scholar, was a monist because he considered that 

certain causative events triggered a particular remedy. 

- In other words, the remedy reflects the right, and the right reflects the remedy. 

 Birks distinguished four different categories: 

1. wrongs 

2. consent; 

3. unjust enrichment; and 

4. other 

- He placed tort and equitable wrongs in the category of wrongs and contract and trusts 

in the category of consent.  

- This taxonomy cuts across common law and equity. 

- Birks argued that like cases should be treated alike.  



 It follows from Birks' analysis that wrongs in tort and equity should be analogised rather 

than distinguished because they have the same trigger (namely wrongdoing), and the 

different historical origins of the two sets of wrongs should be de-emphasised. 

 Birks and other unjust enrichment scholars tend to be chary of the notion of discretion in 

the award of remedies. 

- Indeed, even in equity, there is an awareness of the ills of unbounded discretion. 

 Grant Hammond has argued that a dualist approach is preferable because it gives rise to a 

greater ability for a court to choose a just remedy, and he outlines a series of 

considerations which a court must take into account when making a choice between 

remedies 

 Undue rigidity in remedial options could produce injustice but, similarly, unbounded 

flexibility could also produce injustice. 

- Consequently, the best solution is a moderate compromise between the monist and 

the dualist approach 

The common law and equity divide in Australia 

 Fusion fallacy is described as involving: the administration of a remedy, for example 

common law damages for breach of fiduciary duty, not previously available at law or in 

equity, or in the modification of principles in one branch of the jurisdiction by concepts 

that are imported from the other and thus are foreign, for example by holding that the 

existence of a duty in tort maybe tested by asking whether the parties concerned were in 

fiduciary relationships. 

 There are two limbs to the fusion fallacy.  

1. The first limb asserts only that remedies from the one jurisdiction cannot go in support of 

rights in the other jurisdiction where that was impossible before the fusion of the 

administration of law and equity 

2. The second limb is more general, and involves the alteration of principles in common law 

by equity or vice versa. This question was canvassed in Harris v Digital Pulse PI!y Ltd46 in 

respect of the availability of exemplary damages in equity 

- a majority of the  New South Wales Court of Appeal decided that  exemplary damages 

should not be available for breach of fiduciary duty 


