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Class 1 – Media, Law and their Relationship 

 

Administrative Matters: 

 Lecturer – Daniel Joyce (daniel.joyce.unsw.edu.au) 

 Main areas = Free Speech, Defamation, Privacy 

o Defamation will for the centrepiece of the course  

 Take home exam (LAST WEEK OF SEMESTER) 

o Problem Question – Will be advising a client about a focused set of facts in 

relation to defamation 

o Essay/Reflective Question – A mix of topics (not all but a range of options)  

 Mid Semester – Free Speech and Offensive Speech topic (APRIL 6) 

o Will not require a huge amount of new research but may want to look 

beyond the readings (attention to the readings required!) 

o Not a research essay 

 Class Participation 

o Will have 4-5 people each class write a reactive response to one part of the 

readings  

o 500 word reflection of an aspect of the reading (useful to focus on a case, an 

article, a subject area of the readings) 

 Reflective – Personal response rather than a deliberation of the text  

 

 

Media Standards: Some challenges and opportunities: 

The Press Council – Main Roles: 

 (1) Council’s main role has always been to receive complaints about publications and 

say whether it thought they were justified 

 (2) Drawing up, disseminating and reviewing the Standards of Practice which it 

applies when deciding whether particular complaints should be upheld  

 (3) Making public statements on policy issues, especially about freedom of speech, 

public access to information and freedom of the press  

 

Some problems with digital publishing: 

 Digital publishing has tended to increase the competitive pressures to publish 

without adequately checking for accuracy and without giving reasonable 

opportunities for prior correction or comment by people who are closely affected 

o Even if corrections are made, readers are unlikely to revisit an article  

o Permanent availability through search engines may cause unjustified damage 

 Despite the existence of some problems, the quality of many print and online articles 

has benefited greatly from the wider and faster access to information and opinions 

 

 

 

 



General Standards of practice: 

 A lot of excellence 

 Serious inaccuracy and misrepresentation – News report are too often distorted by 

writers’ opinions, especially through the use of loaded language  

o The rush to publish first, even if only by a few seconds, can make them prone 

to error 

 Unfairness and undue harm – Failing to contact a person who is going to be strongly 

criticise in an article, or not publishing their response in a reasonable and timely 

manner leads to unfairness 

o Headlines and opening sentences which strongly assert facts or opinions that 

are not supported by the accompanying text lead to error  

o Fairness/balance is not always necessary – Complaints about offensive 

material are rarely upheld due to the public interest in free speech 

 Unjustified intrusion on privacy – One’s reasonable expectation of privacy has become 

blurred following the emergence of social media 

 

The way ahead for the Press Council: 

 Promulgating and monitoring Standards of Practice 

 Handling complaints promptly and informally 

 Considering complaints by general readers 

 Considering possible breaches without a complaint 

 Independence and integrity  

 

The Social and Political Role of the Media: 

 The media provides a forum for public debate 

o The media can mobilise support or opposition around an issue and by doing 

so drive political action 

 Australian media can be drawn into three basic sectors: 

o Public – ABC and SBS  

o Commercial – Mainstream media sources (for profit) 

o Community – Community organisations that work to contribute to an 

inclusive, cohesive and culturally diverse Australian community  

o Social media may also be able to be included 

 

Print Media and Journalists: 

 Media ownership laws support content diversity based on the hope that there are 

more, rather than less, different owners of media outlets (more owners = more 

media content) 

o 5/4 rule prevents there being less than five points (or voices) in each area 

(each independently owed commercial television/radio/ newspaper 

operation equates to one point) 

 5 for metropolitan, 4 for regional  



o 2/3 rule prevents someone in a position to control a commercial television 

broadcasting, radio broadcasting and associated newspaper in the same area 

 Media ownership laws also support pluralism as the negative effects of distorting the 

information provided to the public is recognised 

 Media organisations are also regulated by the Competition and Consumer Act 2010 

(Cth) which prohibits acquisitions of shares or assets that would have, or would be 

likely to have, the effect of substantially lessening the competition market  

 

 

 

 
  



Class 2 – Free Speech  

 

Journals: 

 Journal of Media Law 

 Media & Arts Law Review 

 Blog – WFORRM 

 Gazette of Law and Journalism  

 

Freedom of Expression: 

 Freedom of expression is considered to be essential to a free society and a necessary 

counterpart to democratic government 

 The freedom of political communication is not expressly provided for in the 

Constitution – It is implied as an indispensable incident of the system of 

representative government 

 Speech has been held to extent to any expressive conduct 

o Any act that is intended by its agent to communicate to one or more persons 

some proposition or attitude  

 

Rationales for freedom of expression: 

 Truth – The truth is believed to best emerge through open discussion and 

unrestricted competition between opposing viewpoints 

o Issues with promoting the truth emerge from also opening up the 

opportunity for falsehoods to be promoted 

 Democratic – Political and government integrity – Without a freedom of expression the 

electorate would be incapable of making any meaningful assessment of a candidate 

for office or their policies if communications concerning political matters were 

restricted 

o Criticism of public instructors and actors should be fearless, and therefore 

granted special dispensation from legal repercussions 

 Self-determination – The freedom should be promoted as the ability to relate our 

thoughts and experiences is asserted to be an intrinsic part of being human 

o Freedom of expression can be regarded as a fundamental human right 

founded on claims to dignity, equality and respect 

o If people are to be respected as equal, autonomous, rational agents the 

government cannot supress speech simply because it may cause its audience 

to form harmful beliefs or perform harmful acts  

 

Express protections of freedom of expression: 

US Constitution, First Amendment: 

Congress shall make no law respecting an establishment of religion, or prohibiting the free 

exercise thereof; or abridging the freedom of speech, or of the press; or the right of the people 

peaceably to assemble, and to petition the government for a redress of grievances. 



 Schenck v United States 249 US 47 (1919) – The protection of free speech is based on 

an analysis of whether words are used in such circumstances and of such a danger 

that they will bring about the substantive evils that Congress has a right to prevent 

 New York Times Co v Sullivan 376 US 254 (1964) – The constitutional safeguard was 

fashioned to assure unfettered interchange of ideas for the bringing about of 

political and social changes desired by the people  

o Debate on public issues should be uninhibited, robust and wide-open and it 

may include vehement, caustic, and sometimes unpleasantly sharp attacks on 

government and public officials  

 

European Convention for the Protection of Human Rights:  

ARTICLE 8 - Right to respect for private and family life  

1. Everyone has the right to respect for his private and family life, his home and his 

correspondence.  

 

2. There shall be no interference by a public authority with the exercise of this right except such 

as is in accordance with the law and is necessary in a democratic society in the interests of 

national security, public safety or the economic wellbeing of the country, for the prevention 

of disorder or crime, for the protection of health or morals, or for the protection of the 

rights and freedoms of others. 

 

ARTICLE 10 – Right to freedom of expression 

(1) Everyone has the right to freedom of expression. This right shall include freedom to hold 

opinions and to receive and impart information and ideas without interference by public 

authority and regardless of frontiers. This Article shall not prevent States from requiring the 

licensing of broadcasting, television or cinema enterprises. 

 

(2) The exercise of these freedoms, since it carries with it duties and responsibilities, may be 

subject to such formalities, conditions, restrictions or penalties as are prescribed by law and are 

necessary in a democratic society, in the interests of national security, territorial integrity or 

public safety, for the prevention of disorder or crime, for the protection of health or morals, 

for the protection of the reputation or rights of others, for preventing the disclosure of 

information received in confidence, or for maintaining the authority and impartiality of the 

judiciary. 

 

ARTICLE 13 - Right to an effective remedy  

Everyone whose rights and freedoms as set forth in this Convention are violated shall have 

an effective remedy before a national authority notwithstanding that the violation has been 

committed by persons acting in an official capacity. 

 

International Covenant on Civil and Political Rights Article 19 

1. Everyone shall have the right to hold opinions without interference.  

 



2. Everyone shall have the right to freedom of expression; this right shall include freedom to 

seek, receive and impart information and ideas of all kinds, regardless of frontiers, either 

orally, in writing or in print, in the form of art, or through any other media of his choice.  

 

3. The exercise of the rights provided for in paragraph 2 of this article carries with it special 

duties and responsibilities. It may therefore be subject to certain restrictions, but these shall 

only be such as are provided by law and are necessary:  

(a) For respect of the rights or reputations of others;  

(b) For the protection of national security or of public order (ordre public), or of 

public health or morals 

 

The implied freedom of political communication in the Australian Constitution: 

 An implied freedom of political communication exists as an incident of the system of 

representative government  

 The implied freedom of PC is protected by the Constitution as in order to displace it, 

the Parliament must have chosen clear language which permits no other outcome. 

 

Nationwide News Pty Ltd v Wills (1992) 177 CLR 1: NOT BINDING… LOOK BELOW TO LANGE! 

 Facts - Challenge to Industrial Relations Act 1988 (Cth), which criminalised public 

statements bringing Industrial Relations Commission (IRC) into disrepute  

o Nationwide News prosecuted for article that criticised IRC, claimed that they 

could defend this claim by relying on the implied freedom of PC 

 Held (Brennan J) – The representative democracy ordained by our Constitution carries 

with it a freedom for the Australian people 

o LAW - No law of the Commonwealth can restrict the freedom of the 

Australian people to discuss governments and political matters unless the law 

is enacted to fulfil a legitimate purpose and the restriction is appropriate and 

adapted to that purpose.  

 Held (Deane and Toohey JJ) – The existence of a freedom of PC is inferred from the 

doctrine of representative government underlying the Constitution 

o Freedom covers ‘communication of information and opinions about matters 

relating to the government of the Cth’ 

 In order to vote properly (conduct their role as the people), an 

implied freedom of political communication is necessary  

 Ratio – The Constitution contained an implied freedom of political communication on 

all aspects of government (not restricted to the electoral process) 

 

Australian Capital Television Pty Ltd v Commonwealth (1992) 177 CLR 106: NOT BINDING 

 Facts – Challenge to the Political Broadcasts and Political Disclosures Act 1991 (Cth) 

which prohibited political advertisements on radio and television during elections 

o Australian Broadcasting Tribunal required to allocate free time to political 

parties for advertising, 90% of which reserved for existing political parties 

with threshold number of candidates 



 Held (Mason CJ) – Law wholly invalid 

o The principle of representative government implies a freedom of political 

communication  Extends to all matters of public affairs and politics  

o Without an implied freedom of PC government would cease to be truly 

representative… Without such freedom the parliament would not be 

responsive to the needs of the people 

 Held – Absent a freedom of political communication, representative government 

would fail to achieve its purpose  Government by the people would not be 

possible without such a freedom  

o Free communications allows for informed individual judgment and public 

participation in a discussion concerning the government  

 Held - As there are no limits on the range of matters that may be relevant to debate 

in Commonwealth Parliament the freedom of PC extends to all matters of public 

affairs and political discussion 

o Stone (p. 33) – It is not enough that the communication is on a matter of 

general public interest or that it can be described in some vague way as 

political. Protected communications must be necessary to ensure that people 

can exercise a true electoral choice 

 Freedom of speech helps that voter acquire the intelligence, integrity, 

sensitivity and generous devotion to the general welfare that casting 

a ballot is assumed to express 

 

Lange v Australian Broadcasting Corporation (1997) 189 CLR 520: 

 Facts - Defamation action by former NZ Prime Minister following allegations of 

incompetency and corruption being levelled on 4 Corners.  

 Held - Implied freedom of political communication should be derived from textual 

references to responsible as well as representative government 

o Scope of freedom not changed – Not restricted to time surrounding federal 

elections  

o The freedom is not absolute – It is limited to what is necessary for the 

effective operation of that system of representative and responsible 

government provided for by the Constitution.  

 Held - Major difference is that Court interprets freedom as an immunity from 

legislative or executive action rather than personal individual right 

o Freedom of PC does not give a personal immunity from suit for defamation! 

 Further, this immunity is not limited to elections! 

 Ratio – The implied freedom of political communication does not confer any personal 

rights to freedom of speech, but operates as a constraint on legislative and executive 

power 

 LAW – The freedom of PC will not invalidate a law enacted to satisfy some other 

legitimate end if the law satisfies two conditions: 



o (1) The object of the law is compatible with the maintenance of the 

constitutionally prescribed system of representative and responsible 

government  

o (2) The law is reasonably appropriate and adapted to that legitimate object or 

end 

 

Scope of Implied freedom: 

 The scope of the implied freedom of PC has not been finally settled 

o The freedom is not however absolute – Limitations that are compatible with 

representative and responsible government will be valid 

 Types of communication that might be within the scope – Signs, symbols, gestures and 

images are perceived by all and used by many to communicate information, ideas 

and opinions 

o Any form of expressive conduct that is capable of communication a political 

or government message to those who witness it can come within the 

freedom 

 The freedom covers communications in relation to all levels of government 

 Two-limb test for breach of the freedom was developed in Coleman v Power: 

o (1) Does the law effectively burden freedom of communication about 

government or political, matters in either its terms, operation or effect? 

 It is generally proven that a communication does effectively burden 

o (2) Is the law reasonably appropriate and adapted to serve a legitimate end in 

a manner which is compatible with the maintenance with the system of 

government prescribed by the Constitution  

 

Media freedom and freedom of expression: 

 Control of the media is an effective method of suppressing speech, or at least 

limiting its effects 

o Reynolds v Times Newspaper [1999] 4 All RR 609 – Freedom of the press 

affords the public one of the best means of discovering and forming an 

opinion of the ideas and attitudes of their political leaders 

 It enables everyone to participate in the free and public debate which 

is at the very core of the concept of a democratic society 

 Media ownership laws could be seen as enhancing freedom of expression at the 

expense of media freedom  

 

Media freedom in Australia: 

 In the new internet age, speech matters more not less, now that the internet and 

digital technologies have increasingly shaped our public sphere and political 

communications 

 

 

 

 



UN Human Rights Committee General Comment  SEE READINGS “WEEK 2 – UN COMMENT” 

ARTICLE 19 – Freedoms of opinion and expression  

 Freedom of opinion and freedom of expression are indispensable conditions for the 

full development of the person. They are essential for any society.  

o They constitute the foundation stone for every free and democratic society. 

 Paragraph 1 of article 19 requires protection of the right to hold opinions without 

interference. This is a right to which the Covenant permits no exception or restriction.  

o Freedom of opinion extends to the right to change an opinion whenever and 

for whatever reason a person so freely chooses. 

o The freedom is essential – It implied a free press and other media are able to 

comment on public issues without censorship or restraint and to inform 

public opinion 

o The independence of new digital media platforms must also be recognised by 

the State in current society 

o States must also ensure the independence of public broadcasting services  

 States should guarantee their independence and editorial freedom 

 Paragraph 2 requires States parties to guarantee the right to freedom of expression, 

including the right to seek, receive and impart information and ideas of all kinds 

regardless of frontiers.  

o This right includes the expression and receipt of communications of every 

form of idea and opinion capable of transmission to others 

o A free, uncensored and unhindered press or other media is essential in any 

society to ensure freedom of opinion and expression and the enjoyment of 

other Covenant rights 

 Paragraph 3 expressly states that the exercise of the right to freedom of expression 

carries with it special duties and responsibilities.  

 ISSUE – International law is only soft law… It is not binding on the States! 

 

 

Stone - "Insult and Emotion, Calumny and Invective: 20 Years of Freedom of Political 

Communication"  

 “Freedom of communication… is so indispensable to the efficacy of the system of 

representative government for which the Constitution makes provision that it is 

necessarily implied in the making of the provision” (Chief Justice Mason in Australian 

Capital Television v Commonwealth (1992) 177 CLR 106) 

 The freedom of political communication is weak across 2 axes – It only covers a 

narrow category of expression and it provides relatively weak protection for that 

expression 

o Much remains unclear about the values that underscore the freedom and in 

particular its apparently ‘anti-civility’ stance  

 Purpose – Political communication is protected so that ‘the people be enabled to 

exercise a ‘free and informed choice as electors”… with “an opportunity to gain an 

appreciation of the available alternative” 



o Allowing political communication (even in the form of insults) increases the 

chance that those who might otherwise be insulted by the communications 

might response and in doing so enhance the quantity and quality of debate 

 Purpose – Freedom of expression guards against governmental self-interest and 

incompetence in the regulation of speech  

 LAW – A law may limit insult, even where that insult falls within the category of 

‘political communication’ provided that it is an element of the offence that there be 

an intention to cause an unlawful violent response or that response is reasonably 

likely” 

o The burdening of political communication will only be valid if it is reasonably 

appropriate and adapted to serve a legitimate end the fulfilment of which is 

compatible with the constitutionally prescribed system of representative and 

responsible government 

 Laws are invalid on the basis that they are beyond what is reasonably 

appropriate and adapted to the end they pursue 

o A law might also validly restrict freedom of political communication in order 

to protect the political system from ‘corruption and undue influence’ 

 


