
 
 
Week 1 lecture: The contemporary important of ADR 
 
ADR: Alternative dispute resolution 
DR: Dispute resolution 
You can put learning outcomes for each subject in resume e.g. LLB103 learning outcomes, 
referee – James Duffy 
Tutorials are NOT compulsory & not accessed in participation 

-‐ But in final exam – will be questions that can be answered very specifically and well from 
tutorials 

-‐ Reference tutorial questions – look at BB ‘exam reference’ 
-‐ Past exams: tools, course materials, CMD 

 
What is this unit about? 

∗ The importance of our role in assisting people to resolve disputes. 
∗ The nature and scope of key dispute resolution processes such as negotiation, 

mediation, conciliation, arbitration and litigation. 
∗ The importance of non-adversarial approaches to legal practice and advocacy.  
∗ Appreciating the value of, but also taking a critical perspective of, the adversarial 

legal system. 
∗ Supporting the development of your emerging sense of a positive professional legal 

identity. 
 

• Solicitors in private law firms. 
• Barristers. 
• Public servants in government departments.   
• Solicitors or barristers in Legal Aid Offices.  
• Practitioners in Community Legal Centres. 
• Academics.  
• Lawyers can work specifically in the legal profession or they can use their legal skills 

to work in a non-legal or legally-related context such as management, policy, or 
business contexts. 
 

∗ ‘ADR definition is an umbrella term for processes, other than judicial determination, 
in which an impartial person assists those in a dispute to resolve the issues between 
them. ADR is commonly used as an abbreviation for alternative dispute resolution, 
but can also be used to mean assisted or appropriate dispute resolution. Some also use 
the term ADR to include approaches that enable parties to prevent or manage their 
own disputes without outside assistance.’ 

∗ NADRAC, Dispute Resolution Terms, 2003 
 

• Negotiation 
• Mediation 
• Conciliation 
• Case appraisal 
• Arbitration 
• Litigation 

 
Dispute resolution: How people can deal with problems without actually having to go to court 
 

• DR is now the main way that disputes in Australia (and worldwide) are resolved. 
• Litigation continues to be privileged as a dispute resolution tool in our law schools. 



• It has been estimated that the number of commenced civil actions that culminate in 
adjudication is actually less than 5%. 

• Legislation now makes ADR compulsory in a number of circumstances. 
• For example, the Civil Dispute Resolution Act 2011 (Cth) was enacted to ensure that 

parties take genuine steps to resolve disputes before civil proceedings are instituted (s 
3). 

• Section 53A of the Federal Court of Australia Act 1976 (Cth) allows a court to refer a 
matter to mediation or arbitration. 

• Legal practitioners have a duty to advise a client about alternatives to litigation: 
• Rule 7.2 of the Australian Solicitors Conduct Rules states: 
• A solicitor must inform the client or the instructing solicitor about the alternatives to 

fully contested adjudication of the case which are reasonably available to the client, 
unless the solicitor believes on reasonable grounds that the client already has such an 
understanding of those alternatives as to permit the client to make decisions about the 
client’s best interests in relation to the litigation. 

 
• Emotional intelligence is an important trait or ability for lawyers to possess because 

the lawyering role is people intensive. 
• Emotion may be the cause of conflict, the result of conflict or the reason why a 

conflict escalates. 
• ADR knowledge skills and attitudes can increase the emotional intelligence of law 

students and their interpersonal and intrapersonal efficacy. 
 

• Helping clients with their conflict is at the heart of the lawyer’s role.  
• DR instruction is important because it helps you to understand what conflict actually 

is, and how it might be sensibly managed to the client’s benefit. 
• DR instruction allows law students to appreciate that conflict may also be managed 

around power, interests and extra-legal considerations 
	  


