Contents

Federalism and the DiviSion Of POWEIS.....c..ciiiiiiiiiiiii ettt sttt et 2
The CONSEITULION. c..eeeitie ettt e st s e e s b e e s b e e e sat e e sbeeesnteesaneesneeesaneeeas 2
NATIONNOOT POWET ...ttt ettt et b e s b e st st et et e neenree s 3
ST CONSTITUTIONS. ..ttt e sttt e st e e s st et e e s ab et e e ssb et e s sanneeessnnneeesannneeens 5
TeITIEONIES POWEK ittt st e e st e s ae e e s rae e e s sbae e e s nanns 6
s109 Inconsistency of Laws between the State and the Commonwealth...........ccccceeiiiiiiiiieiciccienes 8
(O Y- Tor 1Ty T Yo o] o F PP P TP UPROPRRPPRPRRPON 11
Trade and COMMEICE POWET ......eiiiiiiiiiieeiite ettt ettt ettt ettt et e st e e sab e e st e e sbeeesabeesabeesbeeesabeeennseenaneas 13
EXEEINAL ATFAITS ettt et e st e ettt e s bt e st st e e bt e e s abeeebe e e nareas 15
COrPOTATIONS POWET ...ceiiiiiiiietieee ettt ettt e e e e ettt e e e e s s e bbbttt e e e e e e s nssbteeeeeeessnnbsseeeaesaanannns 18

Melbourne Corporations Case principles Commonwealth Laws limiting the States and State Laws

limiting the COMMONWEAITN ....ccoeiiiii e et e e e sba e e e s e baeeeeans 21
AcqUisition Of Property 0N JUST TEIMIS .....uuiiiiiiiieececeee ettt e et e e et e e e eate e e e e areeeseatreeeeeanseeeeennees 24
Implied Freedom of Political CommUNICAtioN ........cccviiiiiiiiiii e 26
Judicial Power of the Commonwealth- Chapter Hl.........cccoeiiiiiiii e e 28
Separation of Powers including the Kable case prinCiples ......cccvveveeeieeeiiiiieeeee e 28
Judicial Power and Civil RIGNES .....uiiiiiiiie et rabee e e are e e e e snbeeeeenees 34

S 8O THHAl BY JUIY et iiiiie ettt et e et e e et e e e eate e e e estaeeeesbaeeeesaeeeeensbaeeeensseeeeansbaaeeanreeens 35



Nationhood Power

s 61 Executive power - The executive power of the Commonwealth is vested in the Queen
and is exercisable by the Governor-General as the Queen's representative, and extends to
the execution and maintenance of this Constitution, and of the laws of the Commonwealth.
s 51 (xxxix) - matters incidental to the execution of any power vested by this Constitution in
the Parliament or in either House thereof, or in the Government of the Commonwealth, or in
the Federal Judicature, or in any department or officer of the Commonwealth.

HC'’s interpretation + scope
= The incidental power in s 51(xxxix) taken in conjunction with s 61 executive power
allows the Parliament to legislate where there is not a direct power in The Constitution.
= Laws relating to existence of Australia as a nation
= Davis v Commonwealth (1988):
— Section 61 has a broad scope for the protection and advancement of the nation
— s 51(xxxix) must be read down by applying the proportionality test
= The ability of the executive to act under the Nationhood power is limited to: (Pape v
Commissioner of Taxation (2009))
a. Matters appropriate to a national government (not one which would be dealt with
by state)
b. Necessity for national action (not just convenience)
c. For benefit of the nation (protection or advancement)

Common Law Examples

= Extends to the establishment of an authority to organise bicentennial
celebrations(Davis v Commonwealth (1988))
= Responsibility and power of the government to give bonus payments as a response to
the global Financial Crisis (Pape v Commissioner of Taxation (2009))
“It can hardly be doubted that the current financial and economic crisis concerns
Australia as a nation. ...The Executive Government is the arm of government
capable of and empowered to respond to a crisis...” (Gummow, Crennan and Bell)

Limitations
= Has to be limited by considerations of federalism (Pape v Commissioner of Taxation
(2009))

“[Section 61] has to be capable of serving the proper purposes of a national
government. On the other hand, the exigencies of “national government” cannot
be invoked to set aside the distribution of powers between the Commonwealth
and the States and between the three branches of government for which this
Constitution provides, nor to abrogate constitutional prohibitions.” (French CJ)

= Williams v Commonwealth (no 1) (2012) was distinguished from Pape
— There was no specific legislation establishing the NSCP scheme or authorising the
payments
= Pape held that the appropriation power is not a source of spending power
= At minimum there must be laws in place not only for the appropriation of
money but also the expenditure




