
History of Australian Law 
 
Indigenous Australians - pp 85 - 90 
50 to 100k in Australia. 
2.5% of the current population 
Koori people in NSW. 
 
Indigenous law - 'Aboriginal customary Law'. Difficult to define or write down as it is often 
shared through story, song or image, and is kept secret.  
Customary law is more than just a system of rules, it relates to the Dreaming. 
The English language is inadequate in describing the Dreaming and all it encompasses - cultural 
identity, language, law and morals, religion, social etiquette are all tied in with customary law. 
Covers punishment of individuals. 
 
CUSTOM - practice grown out of history 
LAW - made specifically 
its based on customs. Unlike western law which is enforceable by a state.  
Law is developed from customs. Economic power and technological power enforces law. 
Customer changes into law when powerful people and structures enforce law which people need 
to follow.  
 
Prior to European colonisation, indigenous culture was extensive with approximately 300 
languages spoken, and between 315 000 and 715 000 in population across Australia 
Aboriginal customary law was complex and effective prior to colonisation although there is no 
generally accepted definition of what customary law is due to secrecy about the laws which are 
sacred to tribes 
Customary law comprises elements of law, spirituality, ceremony and business 
Passed on orally 
Creates a social code of conduct, providing the basis for politics and social hierarchy 
Rules of kinship extend across tribes and govern marriage, betrothal, trade, education etc. with 
remedies and punishments existing for breaking these rules 
Disputes settled by discussion moderated by elders 
 
British law --> rule of law and publically known laws. Failed to recognize customary law in 
1700s. 
Indigenous law --> secret, sacred. Knowledge of laws is power. 
 
They are set around family, community and belonging. Not codified or legislated. 
How does it differ from Anglo- Australian law? Not codified, not secular (derived from British law).  
 
NO concept of private ownership of the land. It is a relationship. Hence, terra nullius 
became as the British did not understand this and simply thought the land was for the taking. 
British looked for a parliament, written laws, and legal documents. Decided that thus Indigenous 
people did not hold a recognizable legal system. 
No treaty was deemed necessary because of this, and thus they had no sovereignty to give to 
the British. 
 
Terra Nullius - 'land belonging to no one'. Indigenous were not recognized as inhabiting the land 
as they had not developed it or built permanent residences, or owned it officially.  
 
British law recognized 2 types of colonies - colonised territories previously uninhabited - settled 
territories. (This was what was allocated to Aus) 
And conquered territories, which were taken over. These inhabitants having already had an 
established legal system. 



 
Known as the doctrine of reception. 
 
Terra nullius was declared on the basis that the indigenous did not inhabit the land in a European 
legal sense 
Recognised indigenous inhabitants but did not see them as proprietors of the land who had to be 
conquered or subject to a treaty  
This was encouraged by contemporary ideas of international law 
No political organization or legal system leading to a defined structure of property ownership was 
apparent to the Europeans  
Mabo v Queensland (No. 2) (1992) 175 CLR 1 overturned terra nullius and recognised native 
title 
British law made a distinction between acquisition of territory and acquisition of land, meaning 
that Mabo was able to recognise native title without fundamentally requiring a review of the 
legitimacy of colonisation  
British law allowed the Crown to acquire new territory without concern for international law 
Native Title Act 1993 (Cth) established a scheme for determining the existence of native title on 
particular land 
The Wik Peoples v State of Queensland (1996) 187 CLR 1 found that the granting of pastoral 
leases did not necessarily extinguish native title, prompting the federal government to amend the 
Native Title Act to make claims more complex and difficult 
The doctrine of reception was applied to bring British law to Australia as it was deemed that due 
to terra nullius, the land was settled rather than conquered 
Two major foundations of the rule of law have been denied to indigenous people since 
colonization. 
Power not to be exercised arbitrarily  
Law should sustain a normative order and contribute to the maintenance of law and order within 
communities 

 
legal, political and social ramifications of the reception of English law principles for the 
Indigenous peoples of New South Wales 
Legal – British colonisation including English law.  
Political – British settlement/Parliament/New Authority  
Social – death & disease, no recognition of culture or ownership of land – land is the centre of 
dreamtime and Aboriginal meaning of life. 
 
Stolen Generations – indigenous children removed from their families by government, churches 
and welfare bodies to be brought up in institutions or by white families 
Aborigines Protection Act 1909 established the Aborigines Protection Board, authorized to 
take indigenous children from their families and later in 1915 amended to remove any child from 
their family without parental consent or court order 
Remained official policy in Australia until 1969 
Following the 2007 Little Children are Sacred report, the Federal Government passed the 
Northern Territory National Emergency Response Act 2007 (Cth) which aimed to address 
child abuse in indigenous communities 
Banned possession of pornography in certain areas 
Allowed Australian Crime Commission to investigation indigenous violence and child abuse 
Allowed Australian Federal Police to work as special constables in the Northern Territory Police 
Force 
The act was criticized because 
Of quick passage through parliament, with no meaningful community consultation, debate, or 
amendments 
It explicitly overrides the operation of the Racial Discrimination Act 
It allows welfare payments to be withheld with no evidence or notification of a child welfare issue 
and with no avenues of appeal 


