
Terms: 

 Attorney – in Australia commonly used to describe someone who holds specified 

legal powers on behalf of another. 

 Australian Lawyer – person admitted to practice by the Supreme Court of a State or 

Territory. 

 Australian Legal Practitioner – Australian lawyer who holds a current practising 

certificate issued by a regulatory authority. When practising certificate obtained may 

choose to practice as either a Barrister or a solicitor/Barrister – cannot hold both. 

 Barrister – Experts in courtroom advocacy / litigation. 

 Solicitor – More general practitioners of legal professions, may specialise. 

 

Methods of argument: 

 Logos – appealing to sense and reason, based on opinion, research and analysis. 

 Ethos – based on personality, relies on personal grooming, presentation and body 

language. 

 Pathos – based on emotion, often used in speeches. 

 

Argument for a legal profession (p.26): 

1. The work done is skilled – requires study/training. 

2. Regulation of admission – standards. 

3. Ethical responsibilities involved. 

 

MacCrate Report – fundament professional values: 

 Providing competent representation – responsibility to clients. 

 Striving to promote justice, fairness and morality – the public responsibility to the 

justice system. 

 Maintaining and striving to improve the profession – responsibility to the legal 

profession.  

 Personal development – responsibility to oneself.  

 

DIFFERENCES 

Barristers – work independently, sole practitioners. Generally do not see clients directly. 

Accept briefs from solicitors. Do not keep trust accounts and client files the same way as 

solicitors. May have less choice about who they retain as clients. Senior Counsel and Queen’s 

Counsel – titles noting senior Barristers. 

 

  



ETHICAL FRAMEWORKS  
 

Ethics is the determination of the correct thing to do. Broadly applied social standards for 

what is right or wrong in a particular situation, or a process for setting those standards. 

Differs from morals which are individual and personal beliefs about what is right and wrong.  

 

Legal rules help determine the legal thing to do. Does not always align with ethics. 

 

Ethical approaches: 

 Consequentialism – Bases correctness of ethical choice on outcome – utilitarian 

theory – maximisation of pleasure and minimisation of pain to the most people.  

 Deontology – Objective set of rules govern ethical behaviour, objective right answers 

– ends do not justify the means.  

 Virtue Ethics – A decision is correct if it is motivated by virtue.  

 

 

Legal ethics – system of rules based on moral principles that directs the conduct of the legal 

profession (note no disconnection between ethics and morals). 

 

Professional responsibility (Dal Pont) – professionalism carries responsibility and duty. 

 

“Ethics is about the duties and responsibilities of lawyers. These DUTIES arise from the 

law of contract, tort, equity and from legislation…as well as from the practice rules 

promulgated by relevant professional associations”. Ethics also involves professional 

judgement – weighing up conflicting values and norms of the legal profession together with 

more general values of social and applied theories of ethics.  

 

BASIS FOR DUTIES 

Contract Law – duty to client established when lawyer accepts a client’s instructions for the 

provision of legal services in return for agreed fee = contract or retainer. Retainer may be oral, 

written or implied by conduct. One retainer exists, under contractual duty to: 

 Perform the contract 

 Exercise reasonable care and skill in doing so. 

 

Tort – If reasonable care and skill duty not executed = grounds for action for negligence. A 

barrister has this duty in providing out of court profession services, but no duty for in-court 

services. 

 

Equity – fiduciary relationship – a fiduciary holds a legal/ethical relationship of trust with a 

party, also takes care of moneys received. Relationship may exist even without a formal 

retainer. A fiduciary is obliged to: 

 Give undivided loyalty. 

 Avoid conflict of interest. 

 Disclose any personal interest 

 To account for any benefit obtained. 

 To protect the confidentiality of information confided by the client. 

 Special importance – account for moneys received on client’s behalf – severe 

punishment for misuse of trust accounts. 

 



Legislation 

State legislation - foundation of uniformity of legislation under the Standing Committee of 

Attorneys-General of Model Provisions for the Legal Profession (April 2004). Also liable 

under the general law and may be concurrently liable under contract and tort law. 

 

Practice Rules 

Law Societies and Bar Associations provide minimum standards of conduct (two sets of rules, 

one for solicitors and one for barristers) – general, flexible, gives lawyers discretion on 

application of the rules.  

 

Breach of practice rules – categorised as either “unprofessional conduct or practice” / 

“unsatisfactory professional conduct” (less serious breaches) “Professional misconduct” 

(most serious breaches). 

 

SPECIFIC DUTIES 

Duty to the administration of justice (or “the law) – fulfil the duties they owe to the court, 

to the clients and to third parties. Not necessarily all given equal weight – duty to court #1. 

 

Duty to promote access to justice and to provide pro bono services – reflected in some of 

the laws governing lawyers’ costs including: provisions for disclosure of costs, the court’s 

power to set aside cost agreements that are unreasonable/unfair, the formalities required for 

delivering a bill of costs to a client, the right of clients to request costs be assessed by an 

independent.  

 

Duty to the court – if conflict between duty to the court and duty to a client, the former duty 

must prevail (p.53). Also reflected in professional rules of conduct, these rules provide that a 

lawyer must: 

(i)  Act with due courtesy to the court. 

(ii)  Not knowingly mislead/deceive the court. 

(iii) Advise the court of any relevant case law / legislation even if it adversely affects a 

case (not factual matters protected by client confidentiality).  

(iv)  Exercise forensic judgments independently. 

(v)  Ensure that proper and responsible use is made of the court process and privilege. 

(vi)  Avoid unnecessary expense/waste of court’s time. 

 

Duty to the client 

 Duty of representation – barristers: obliged to accept work under the ‘cab-rank rule’. 

A solicitor may refuse to act for a client if they are unavailable, the matter is beyond 

his/her competence or outside practice area, client is unable to pay acceptable fee or if 

other “valid reason” (eg: vexatious claim). A lawyer MUST refuse to act when there 

is a conflict of interest (between lawyer/client or between clients). May also be 

necessary to refuse when serious incongruence between client values and lawyer 

values so that lawyer cannot represent effectively. 

 

Parties are entitled to have a practitioner act for them even in unmeritorious cases 

however, lawyers must not commence proceedings irresponsibly. Courts will consider 

whether to penalise a lawyer  by determining whether the lawyer had sufficient 

knowledge of the case to justify pursuing it, caused a letter before action to be written, 

considered settlement, had a proper grasp of the issues, considered relevant law and 

facts, had read relevant authorities and advised the client chance of success was poor. 



 

 Duty to inform, advise and act on instructions 

(i) Lawyer must enable the client to make informed decisions, by advising on 

relevant law, the issues, the client’s possible rights and obligations, options 

available and likely consequences. Only extends to matters included in the 

retainer.  

(ii) Must keep the client fully informed about developments. 

(iii) Must act on and obey instructions otherwise guilty of professional misconduct. 

Written instructions recommended in case client changes mind and to avoid 

unauthorised actions that bind the client. NOT obliged to take instructions that 

require illegal behaviour, to mislead/deceive the court or any other breach of the 

lawyer’s overriding duty to the court and administration of justice.  

 

 Duty to consider settlement 

Inform clients about alternatives to litigation. 

 

 Duty to continue to act 

Until such time as the matter is completed according to instructions. Can only 

withdraw with good cause and reasonable notice. Good cause = conflict of interest, 

client instructs illegal activity or something considered unethical, breach of lawyer’s 

overriding duty, client refuses to provide further instructions (hindering ability to act 

in best interest), client makes material misrepresentation, the client fails to provide 

payment. 

 

 Duty of competence and diligence 

 Competence = “ability to perform a range of legal tasks, and solve a range of legal 

 problems according to measurable standards within the framework of the rules of 

 conduct and ethics of the legal profession” (Tobin). 

 

 Diligence = giving clients all relevant info, acting with reasonable promptness, keep 

 apprised of developments and not incur unnecessary costs (Solicitors Rules QLD 

 p.64).  

 

 Duty of loyalty (and to avoid conflict of interest) 

Between lawyer and client – new client and existing client – between new client and a 

former client.  

 

 Duty of confidence 

Must never disclose to any person (other than a partner, associate or employee) info 

acquired from client in professional capacity. Exceptions under Law Council of 

Australia Model Rules: 

(i) If the client authorises disclosure. 

(ii) If compelled by law to disclose. 

(iii) In circumstances that the law would probably compel disclosure and the 

disclosure is for the sole purpose of avoiding the probably commission or 

concealment of a serious criminal offence. 

(iv) If the info has lost its confidentiality. 

(v) The info is obtained from another person not bound by the confidentiality owed 

and who does not give the info confidentially.  

 



 Even where there is a court order, communications made verbally or in writing 

 between a lawyer and client may still be protected from compulsory disclosure if they 

 are subject to: 

(1) Legal professional privilege – communications made for the dominant purpose of 

seeking or providing legal advice or anticipated legal proceedings.  

(2) Privilege against self-incrimination – under common law a person need not 

disclose info that may expose them to criminal liability or civil penalty. 

(3) Public interest privilege – may be claimed by the Crown where documents are 

being sought, eg: relating to national security.  

 

 Info relating to past offences and unlawful acts are to remain confidential. 

  

 Info relating to continuing or future offences cannot be disclosed unless the law 

 would probably compel disclosure and the disclosure is for the sole purpose of 

 avoiding commissioner / concealment of a serious criminal offence. 

 

 Perjury – advise client of the consequences, if ignored this is considered illegal 

 activity and breach of overriding duty to the court / admin of justice. The lawyer must:  

(i) Advise client the court should be informed and request authority to do so. 

(ii) Refuse to take any further part in the case unless authorised to inform the court. 

(iii) Promptly inform the court of the lie / falsification. 

(iv) Not otherwise inform the court. 

(v) Not warn the next legal practitioner. 

 

 Contravention of court orders – in Re Bell; Ex parte Lees (1980) court held a solicitor 

 could be compelled to give the court any information to enable the court to discover 

 the whereabouts of a child in relation to whom an order for custody had been made. 

 Lawyer-client confidentiality held not to exist due to higher public interest.  

 In such cases the lawyer must: 

(i) Advise client against the course and warn of the consequences. 

(ii) Not advise the client how to carry out / conceal the course. 

(iii) Not inform the court or opponent of intention unless the client has authorised 

to do so OR the practitioner believes on reasonable grounds that the client’s 

conduct constitutes a threat to any person’s safety. 

 

 Duties owed to the opponent and others 

 Captured in LCA’s Model Rules preamble, “relations with other practitioners” – act 

 with honesty, fairness, courtesy and adhere to undertakings. 

 

 Duty of candour to the court 

 Must be honest and forthright in dealings with the court.  

 

APPLIED ETHICS APPROACHES 

Parker and Evans: 

(1) Be aware of the ethical issues that arise in practice and of own values and 

predispositions; 

(2) Take into account a range of standards and values that are available to help 

resolve those ethical issues and make a choice between them; and 

(3) Implement that resolution in practice. 

 


