
 

Topic 1: Establishing Defamation 
 
Establishing Defamation 
 

 

Basics of Defamation 
- Tort committed where the Defendant communicates to a Third Party a matter which lowers the 

reputation of the Plaintiff in the eyes of ordinary persons 
- The law of defamation is concerned with the protection of a person’s personal, social, business and 

professional reputation 

- The law of defamation is in effect concerned with false statements that disparage the plaintiff’s 

reputation. 

 
Defamation and Privacy: 

- Defamation primarily concerned with the protection of reputation, not privacy. 
- Australia now has a uniform set of defamation laws under the Defamation Act 2005 (Vic)/ truth by itself is 

a defence (s 2) 

- TF publication of personal and confidential details permitted – provided accurate – even though no public 
interest in receipt of material. 

o No established ‘tort of privacy’ in Australia. 
 

Principle features of Uniform Defamation laws (UDL): 

- Contained in the Defamation Act 2005. 
- Adopts primarily common law principles to determine of defamation liability (no major change for Vic as 

common law applied here) 
- Abolishes distinction between libel and slander 

- Restricts the rights of corporations to sue  
- Reforms damages 

- Adopts a statutory qualified privilege defence 

- Codification of defences of honest opinion and innocent dissemination 
- Modifies limitation period from 6 years to 1 years 

- Common law continues unless expressly or impliedly modified by UDL: s 6 
 

Liber and slander: 

- Broadly, libel is defamation in a permanent form (eg written material/broadcast/recording) and slander is 
defamation in a transient form (eg spoken form). 

- Libel was treated more seriously as it was in a permanent form and therefore more enduring than slander 
- Historically, slander only actionable with proof of special damage (demotion or lost job) 

o Some exceptions, eg where imputation was that P had committed a crime, or was unchaste 
(females only) 

- UDL abolishes distinction between libel and slander (s7(1) Defamation Act 2005 (Vic). This s provides that 

the publication of defamatory matter of any kind is actionable without proof of special damage s7(2). 
- UDL provides that all defamatory matter is actionable per se without proof of special damage, regardless 

of whether libel or slander at common law – s 7. 
 

Elements of Defamation 
 

1. The subject matter conveys a defamatory meaning or imputation, 
 

2. The defamatory matter identifies, or is capable of identifying/making reference to the Plaintiff as the 
person defamed, and 

 
3. The defamatory matter has been published to at least one person other than the Plaintiff. 

 Onus then shifts to the Defendant to prove defence – because truth is a defence; defamation law 

in effect regulares false statements. 
 UDL’s adopt common law principles to determine these elements (s 6) 



 

Element 1 
- Two steps to determining if material is defamatory: 

a) Identify the imputations from the material that are capable of bearing defamatory meanings 
b) Identify whether those imputations are in fact defamatory  

 

- Step A – Identifying Defamatory imputations 
o Speaker’s intention not relevant 

o Would the ordinary or reasonable person (the ‘hypothetical referee’) draw the suggested 
meanings from the words 

 Lewis v Daily Telegraph – Ordinary reasonable person is not perverse or suspicions or 
‘avid for scandal’ but is one ‘who can and does read between the lines’ 

o Cornes v The Ten Group Pty Ltd – Court must identify one single meaning that would be 
drawn from the words by the ordinary reasonable person. In this case the ‘ordinary reasonable 
viewer’ should not be imbued with background knowledge about a show or its participants. 
 

 The finder of fact (often a jury in defamation cases) is required to judge the material 

by reference to one standard, namely that of the ‘ordinary reasonable’ or ‘ordinary 

decent’ person 

o Radio 2UE Sydney Pty Ltd v Chesterton [2009] HCA 16  
 Recent courts have emphasised that the ‘ordinary, reasonable person’ is a purely 

hypothetical bystander, who has no previous knowledge of the background to the 

defamatory matter 
o Entienne Pty Ltd v Festival City Broadcasters Pty Ltd 

 

o Not defamatory if material reasonably interpreted in a light hearted way (e.g. merely a joke) or 
as abuse 

 Where the matter is published in the course of a TV sitcom, sketch comedy or spoof 
show, which, sends up public figures, it might be that in the context the matter, would be 

construed as being a joke.  
 Held that the ordinary reasonable listener of a comedy sketch would understand that 

it was all nonsense and would not attribute any factual weight to it: 

o Entienne Pty Ltd v Festival City Broadcasters 

 
- However must be careful… 

 
o Nature of communication important 

 The mode of the publication is often important to determining how the ordinary 
reasonable recipient would view the matter: 
 A radio or television broadcast is generally not the subject of careful scrutiny and 

attention. The transient nature of the broadcast material, and the short time span 
within which the viewer has to assess the assertions, counter-assertions, pictures 

and images will lead to the formation of overall impressions rather than carefully 

considered conclusions. 
o Amalgamated Television Services Pty Ltd v Marsden 

 On the other hand, a book would generally be subject to more careful attention and 

analysis 
o Farquhar v Bottom 

Context/Mode of Publication: 

- The ordinary person is to take into account the context and occasion of the communication 
- Abuse is not defamation 

Cornes v The Ten Group Pty Ltd [2011] 
 

- Where the program does contain serious interviews and seeks to provide informative material to 
viewers, the fact that a light-hearted and comedic approach is taken at times might not be sufficient 

to convince a court that defamatory comments would clearly have been interpreted by the ordinary 

reasonable viewer in the context as being in the nature of a joke 



- Not defamatory if material reasonable interpreted in a light hearted way (eg merely a joke, satire, social 
commentary) – eg in a cartoon, sitcom or stand up comedy routine 

o Entienne Pty Ltd v Festival City Broadcasters 
 

o Now see Cornes v The Ten Group pty ltd: 
 ‘And apparently you slept with her, too’. 
 Ordinary reasonable person’s general knowledge and experience of the word taken into 

account, but not estoric information such as knowledge of the comedic nature of a tv 
show or the comedic reputation of the defendant 

 Can take into account context of the particular tv episode 
 Note that the single meaning rule requires that the court determine whether the matter is 

capable of being understood in a defamatory sense or a non-defamatory sense. It does 

not prevent a P from pleading that multiple defamatory meanings were conveyed by the 
publication, once it is determined that the matter is capable of being understood in a 

defamatory sense. 
- Material to be read as a whole 

o Charleston v News Group Newspapers Ltd 

o Sensationalist headlines to be read in conjunction with accompanying text 

 
 

o Innuendos 
 The literal words used might carry defamatory meanings, example where the plaintiff 

is expressly said to be a murderer, a liar, or have links with the criminal underworld.   
 However, the plaintiff is entitled to complain not only of imputations evidenced by the 

literal meaning of the words, but also of any imputations that can be implied from the 
words by way of innuendo.   

 In this respect there are two quite different types of innuendos: 
 ‘Popular’ or ‘false’ innuendos 

 ‘Legal’ or ‘true’ innuendos 

 

o Popular or False Innuendos 

 A ‘popular’ or ‘false’ innuendo refers to a meaning, which ordinary people would 
understand or infer from the words used, without the need for ‘special’ or ‘extrinsic’ 

information. An example is ‘queer’ or ‘gay’ 
 
 This meaning might be obtained because a word or a phrase has a secondary meaning, 

or because ordinary people would obtain that meaning by ‘reading between the lines’ .  

 

Random House Publishing v Abbott & Costello 
‘ Abbott and Costello, they were both in the Right Wing of the Labor Party till one woman [had sexual 

relations with] both of them and married one of them and inducted them into the Young Liberals.’ 
 

Secondary Meanings 

 Murphy v Plasterers v Society 
 Statement during strike that P a ‘scab’ imputed P was treacherous and disloyal to 

fellow workers 
 Bjelke Peterson v Warburton 

 Government ministers had their ‘hands in the till’ imputed corruption  
 
Reports of criminal investigations: 

Evans v John Fairfax (1994), 
 

- A newspaper article stated that Evans was ‘close’ to the then Prime Minister and went on to state that 

Evans had been ‘rapidly promoted’ through the Department of Transport.   

- It was accepted that this material was reasonably capable of bearing the imputation that Evans had 
only been promoted through cronyism and not on merit, and that he was not qualified to hold his 

office.   



 Material that merely states that the plaintiff is accused of a crime or suspected of 

having committed a crime or was investigated in relation to a crime is not, without 
more, capable of bearing a defamatory meaning. OK if material merely imputes P 

accused or suspected of a crime, or being investigated for a crime (provided true)     
o Favell v Queensland Newspapers Pty Ltd  [2005] HCA 52 

 

 A media organisation that reports that the plaintiff has been accused of a crime or is 
being investigated for a crime must be careful not to suggest that the plaintiff has 

committed the crime or to suggest a reasonable basis for the accusation or 

investigations into the plaintiff’s conduct 
o Mirror Newspapers Ltd v Harrison 

 

 
o Legal or True Innuendos 

 A ‘legal’ or ‘true’ innuendo refers to a meaning that could be construed as defamatory 
only by persons who have extrinsic information 

  

 
 Cassidy v Daily Mirror 

o P’s husband said to be engaged to a third party 

 Imputed to those who knew P and knew she claimed to be married that she was 
immorally cohabiting with a man. 

 It is irrelevant that D did not intend to cause harm to P, but made statement innocently  
 For a true innuendo to be actionable, the plaintiff must prove that the material was published to at least 

one person with the relevant extrinsic information (see the ‘publication’ element).  

 
 

Lewis v Daily Telegraph Ltd 
 
- If the defendant publishes information that the plaintiff was seen to enter a particular address to a 

recipient with knowledge of the extrinsic fact that a brothel was conducted at that address, that 
recipient would infer that the defendant was intending to state that the plaintiff was visiting a brothel. 

Innocent on face, but capable of bearing a defamatory meaning to those who know the premises are 

a brothel. 

Cornes v The Ten Group Pty Ltd 
 

- In Cornes v The Ten Group Pty Ltd the imputation the plaintiff complained of was that she had 

committed adultery.   

o Although there was no direct evidence that viewers of the show knew she was married, 
Justice Peek was satisfied that her marriage to her husband had been a high profile one that 

had attracted a great deal of media attention.   
o Accordingly, his Honour was prepared to infer that a ‘significant number’ (at [108]) of viewers 

would have known of the marriage. 



 
- ‘Bane and antidote’ 

o Bik v Mirror Newspapers 
o Cornes v The Ten Group 

- Mode of publication relevant to determining whether imputations capable of being drawn 
o ABC v Comalco 

o Cornes v The Ten Group 

 
 

- Step B: Determining whether the imputations are in fact defamatory 

 

o The material must lower P’s reputation (personal or business) ‘in the estimation of right-thinking 

members of society generally’ (Sim v Stretched) 
o Standard is that of the ‘hypothetical referee’: the ‘ordinary reasonable’ or ordinary decent’ person, 

applying general community standards (Radio 2UE Sydney Pty v Chesterton). (would this person 
think less of the plaintiff? Would it lower their estimation of the plaintiff’s character?) 

o In essence the identified imputations will be found to be defamatory where they lower the 

plaintiff’s personal, social, business or professional reputation in the eyes of the ordinary 
reasonable person, or where they expose the plaintiff to ridicule or cause others to shun or avoid 

the plaintiff 
 

 For example it is defamatory to disparage a person’s personal reputation by imputing that 

that person: 
 Has committed a crime (Favell v Queensland Newspapers Pty Ltd).  
 Associated with known criminals and underworld figures and laundered ‘dirty’ 

money (see, eg, Versace v Monte [2002] FCA 190) 
 Is a hypocrite (Thorley v Lord Kerry) 
 Is dishonest and/or a liar 

 Is treacherous and/or disloyal (Murphy v Plasterers Society) 

 Is an alcoholic or drug addict (Alexander v Jenkins) 
 Was involved in the death of a young woman (Rivkin v John Fairfax) 

 
o Community views change over time 

o Eg probably no longer defamatory to say: 
 P was born out of wedlock 

 P had a child out of wedlock 

 P is a homosexual 
 P is ‘living in sin’ 

 P had sex outside of marriage (where 2 consenting adults) 
 Cornes v The Ten Group 

 Cf imputation of adultery 

 Cf added suggestion tht P was sexually promiscuous or used sex in 

manipulative way  

 P is mentally ill (Malik v McGeown) 

 Community attitudes have changed and it is now understood that mental 

illness is just an illness. They would probably feel tolerance and 
sympathy to such person. 

Charleston v News Group Newspapers Ltd 
 

- English case, plaintiffs were actors of neighbours, defendants published photos superimposed on 
pornographic actors, accompanying sensationalist headlines.  

- The article actually castigated the authors of the photos and condemned the actions as moronic 

- However, Charleston contended that a significant proportion of the readership would have done no 
more than simply read the headline and looked at the photographs 

- The Court reinforced two rules 
o Sensationalist headlines to be read in conjunction with accompanying text 

o Court must arrive at a single meaning that the publication conveyed to the ordinary 
reasonable reader 



 
o Statements that disparage the plaintiff’s business or professional reputation are also defamatory,  

 Examples of defamatory imputations in this context are that the plaintiff: 
 

 Did not get a job on his or her merits but only through cronyism (Evans v John 
Fairfax) 

 Is not fit to hold a particular office (Hawke v Tamworth Newspapers) 
 Has a shallow political commitment and is influenced by sexual partners in 

matters of political allegiance (Random House Australia Pty Ltd v Abbott) 
 Is incompetent and not qualified to hold a particular job (Baric v Doherty (1987) 

Aust Torts Rep 80-135) 

 
o Material is only defamatory if it is disparaging of the plaintiff 

 By imputing characteristics or behaviour about the plaintiff’s character for which the 
plaintiff is responsible.   

 Persons are not defamed by a statement about matters such as their personal 

appearance, gender, or ethnic background because they have no control over those 
matters and therefore no blame can be attributed to the person for these things 

o Overweight (unless suggests lack of discipline) 
o Ill (unless suggests a hypochondriac or malingerer) 

o A ‘wog’ or an ‘arab’ 

o P innocent victim of crime (unless involved in some way in deceitful practice) 
 

 Exceptional cases where disparagement is not required 
 

 The imputation cases P in a ‘Ridiculous Light’ 
o Where the defendant exposes the P to scorn, derision or ridicule by making the P 

look absurd or foolish 

o The defamatory capacity of an imputation which merely holds a person to ridicule 
without suggesting in any way that the person is to blame for his predicament 

o A publication that exposes the plaintiff to scornful or derisive laughter by making 
him look absurd or foolish casts him in a foolish light 

 It is not necessary that the publication be understand as making a 

factual allegation or statement about the plaintiff 
 Nor is it necessary that the publication disparage the plaintiff’s reputation 

by imputing some act or condition for which he is responsible.  
 In a ridiculous light action the harm to the plaintiff is merely that 

people are likely to think of him derisively as foolish or absurd 

rather than think less of his moral qualities as a person 

o Boyd v Mirror Newspapers  
 P (footballer) ‘slow, fat and predictable’ and 

‘waddled onto fieled’ 
 Portrayed P in ridiculous light: not dependent on 

imputation that he was at fault or to blame for 

condition 
o Ettingshausent 

 Both disparaging imputation (that E had lit 
himself be photographed in nude) and ridiculous 

light imputation 
o Berkoff v Burchill 

 Imputation that P (an actor) was ‘hideously ugly’ 

defamatory as exposed him to ridicule 

 
 The imputation will cause people to ‘Shun or Avoid’ P 

o The second exceptional situation the courts refer to is where the imputation will 
cause people to ‘shun or avoid’ the plaintiff.  This principle has been said to apply 

to imputations of: 
 Insanity (BUT see Malik v Mcgeown) 
 Rape victim (but see Galea v Amalgamated Television Services), and 



 Infectious disease 
 

o Although the ordinary reasonable person should not think less of a person in 

these unfortunate circumstances, the rationale for this exception is that the 
stigma attached to these circumstances could lead to a degree of social isolation 
or exclusion.   

 However, it must be questioned whether this rationale can be sustained 
in the 21st century.   

 In Mallik v McGeown the New South Wales Court of Appeal 

doubted whether the exception as it applied to mental illness 
was relevant in contemporary society, pointing out that people 

would now view mental illness with tolerance and sympathy, not 
distaste or contempt.   

 Likewise, in Galea v Amalgamated Television Services [1998] 

NSWSC Levine J in obiter doubted whether the exception relating 

to rape victims would continue to apply. 
 

- Damage to Business Reputation 

o Determined according to the ordinary reasonable person test 
o The High Court has recently confirmed that the same principles apply to business reputation as to 

personal reputation, namely that the material must be judged by reference to whether the 
material lowers the plaintiff’s reputation in the eyes of the ‘ordinary reasonable’ or ‘ordinary 

decent’ person 
 Radio 2UE Sydney Pty Ltd v Chesterton 

 
o One point that was perhaps not emphasised enough in Gacic is that to establish defamation it is 

necessary for a business to establish more than just that the false statements damage their 

business (in the sense of causing economic loss);  
 It is necessary to show that the statement damaged their business reputation.   

 And, as with personal reputation, material is defamatory of business or 
professional reputation only where it imputes behaviour or an event for which P 

is responsible.   
o For example, while it might be defamatory to state that the plaintiff’s 

business has gone into liquidation where there is a suggestion that this 

was as a result of the plaintiff’s poor business skills, it is not defamatory 
merely to say that a company has ceased trading 

o Statements which merely injure P in her business or profession are not defamatory unless they 

damaged professional or business reputation, by imputing behaviour on an event for which P is 
responsible 

 Dawson Bloodstock Agency v Mirror Newspaaper 
 False report that P’s horse feeding business forced to close to virus. There was 

no suggestion of fault by the owners. In the absence of fault the statement is not 
defamatory. 

 Radio 2ue v Chesterton 
 Gacic 

o Statements injuring business (though not reputation) might be actionable as an injurious 
falsehood where malicious 

o Statements must disparage and damage the business. These are not actionable in defamation. 

 
- Element 2: Identification of the Plaintiff 

o The plaintiff can sue in relation to defamatory imputations if she was identified or reasonably 

identifiable from the material 
 If not expressly named, or if the imputations could be identified as relating to more than 

one person, the question is whether the ordinary reasonable reader would identify the 

plaintiff as the person referred to in the material. D’s intention is irrelevant. 
 2 Requirements Younan v Nationwide News 
(a) There were recipients who, on the basis of the extrinsic facts of which they had 

knowledge, believed it to be referring to the plaintiff, and 



(b) Those recioients were ordinary reasonable people who could reasonably have come to 
that conclusion. 

 
 

Illustrative cases: 

- Hulton v Jones 
- Henry v TVW Enterprises 
the Hinch program carried a story about a dentist who had hepatitis B but who was still practising and who had 
not informed his patients of his disease.  At various places throughout the story footage was shown of the plaintiff 
dentist’s distinctive surgery and staff uniforms.  The plaintiff was not the target of the story, and it was stated in 
the course of the story they were restrained from showing footage of the dentist or from naming him; 
nevertheless the plaintiff was able to sue in defamation as evidence was given by a number of his patients and 
acquaintances as well as by other dentists that they had identified him from the story.   The plaintiff was 
successful in recovering damages for defamatory imputations that: 
- he had deliberately exposed his patients to the risk of  contracting a contagious and dangerous disease, and 
- he had acted in breach of his professional obligations in failing to warn his patients of his condition. 

o  
- Consolidated Trust v Browne 
 

o Test: Whether reasonable persons would identify the plaintiff as the person defamed.  
 Identification may be aided by the knowledge of extrinsic facts which make recognition 

likely, or other statements made by the defendant or others 
 In this respect, evidence by persons that they understood the material to refer to the 

plaintiff will be important from an evidentiary point of view, but it is not determinative 

 Lee v Wilson 

 

- In summary: 
o It is irrelevant that a publisher did not intend to defame a person who is understood to be the 

person to whom the statement referred 

o The test is not whether a cautious, critical or careful person would understand the matter as 
referring to the plaintiff, but rather whether a reasonable reader would understand it as such 

 The test is an objective one 
 

Who Can Sue 
- Any individual can bring an action in defamation 

o But only in his or her lifetime 

o Reputation is considered personal and therefore no liability lies for defaming the dead 

 
- An action commenced by a living plaintiff will not survive if he or she dies before the matter is determined 

o The matter ceases upon the death of either party 

 

Lee v Wilson 
- Court stated that liability depended, not on the intended meaning of the words but on the actual 

operation of the words 
o That is, the understanding produced to the reader 

o If defamatory words, capable of relating to more than one person are found actually to 
disparage each of them among the respective groups of the community which knew them, 

because all the words are reasonably understood to refer to each of them, then they may all 
maintain actions, notwithstanding that the writer or publisher intended to refer to still another 

person whom the words are also capable of meaning 

S 10 Defamation Act 
 

- A personal representative of a deceased person cannot commence, continue or enforce a defamation 

action in relation to the publication of defamatory matter about a deceased person whenever 

published, nor can a defamation action be commenced, continues or enforced against a person who 
has died since publishing the matter 



- Members of Groups 
o A member of a group can sue if the defamatory statements can be understood: 

 As referring to the plaintiff as an individual, or 
o David Syme v Lloyd 

 As referring to each member of the group because the group is small or the 

circumstances of the publication give rise to that implication 
 Bjelke-Petersen v Warburton 

o QLD premiers and ministers could sue for imputation that the 

government was corrupt as the ‘Government’ could reasonably be 

understood to be a reference to members of its governing body. 
o However, Generalised and extravagant statements about a large or indeterminate number of 

persons not actionable 
 Eg ‘all politicians are liars’;  
 Such statements are so ‘intemperate and generalised’ as to be unlikely to damage the 

reputation of an individual within the group 
 Mann v Medicine Group – the defamatory statements re all Australian bulk-billing 

doctors not actionable  
 
- Deceased Persons  
- Common law rules 

o A dead person can not sue for defamation 
o Rationale: 

 The dead have no reputation to protect 
 The death makes it impossible to establish truth through cross-examination 

 Historical writings would be inhibited 

o Also, defamation proceedings can not be commenced or continued against a deceased D. 
- AG Discussion paper recommended modification of these rules on basis that inconsistent with other torts 

survival rules 
- However, UDL has adopted the common law rules: s 10 Defamation Act 

 
- A Trading Corporation 

o At common law a trading corporation, which has a legal personality, may bring an action for 

statements adversely affecting trading or business reputations.   
o But some critical of actions by big corps to use ‘deep pockets’ to stifle public debate – see McLibel 

 Appellants argued that mcDonals should not have the right to maintain an action for 

defamation because it was a multinational public corporation which must always be open 
to unfettered scrutiny and criticism, particular on issues of public interest. COA rejected 

this argument, recognising it it is an entrenched right of all corporations to sue for 
damage done to their trading reputations, regardless of size. 

 

 
 

- For the purposes of s 9(2)(b) 
o In relation to the number of ‘employees’ of the corporation, only genuine employees (those with 

a contract of employment with the corporation) can be taken into account 
 Born Brands Pty Ltd v Nine Network Australia Pty Ltd [2014] 

 Only genuine employees could be counted when determining the number of employees. 
The word employs is very clear, and directs the court towards employee type 
relationships. Those on a contract of employment. 

S 9 Defamation Act 
 

- Now prevents large corporations from bringing a defamation action 
- S 9(1) A corporation cannot commence an action in defamation unless it is an excluded corporation 
- S 9(2) provides the definition of an excluded corporation 

o Excluded if: (a) not for profit organisation 
 (b) Employs fewer than 10 people (part-time employees counter as an appropriate 

fraction) and is not related to another corporation 



o A corporation is related to another corporation where it is a subsidiary or holding company of that 
other corporation s 9(4) 

 It is a subsidiary where that other corporation controls the composition of the boar, is in 
a position to cast more than half of the votes at an AGM or holds more than half of its 

issued share capital: 

 Heartcheck Australia v Channel 7 Sydney 

- ‘Excluded’ corps can sue for damages but common law principles continue to apply to type of damages 
recoverable: 

o Corp can not recover damages for hurt feelings 
o McDonalds v Morris and Steel 

- NB: Section 9 does not affect cause of action by an individual employee or director 
 

- Pubilc bodies 
o Local councils and other elected bodies can not sue 

 Ballina SC v Ringland 

 No ‘governing reputation’ that is immune from criticism by electors. The court relied 
heavily on constitutional freedom of political discussion. 

o S 9 of the Defamation Act provides that a public body, defined in s 9(6) as a local governmental 

body or other governmental or public authority constituted by or under a law of any country, is 
not entitled to bring a cause of action in defamation 

 

- Element 3: Publication 
o General rule: D must publish material in a comprehensible form to at least one person other than 

P 
o The mere creation of defamatory material, of or concerning another is not actionable in itself 

 The tort is not complete until the material is published 
 Publication in this sense means communication 

o The defendant will be liable not only where he or she intended or authorised the publication but 
also where he or she could reasonably foresee that the publication would occur 

- Note: A general presumption that letters addressed privately to P will only be opened by P 
o Eg, see Huth v Huth (D not liable where P’s butler opened letter) 

 
- However 

o Publication by the defendant to his or her spouse is not a publication for this purpose, as inter-

spousal communications are absolutely privileged at common law 
 Wenhak v Morgan (1880 20 QBD 637.   

o Where the imputation is raised as a matter of legal innuendo, or where the plaintiff is not 
expressly named in the material, the plaintiff must show that the material has been published to 

at least one person with the relevant extrinsic information or who would identify the plaintiff  
 Henry v TVW Enterprises.   

o Re corporations, publication to an employee is generally actionable, but not publication to a 

member of the governing body of corporation (eg a director) 

 
- Republication 

o A person who repeats or ‘republishes’ defamatory material is prima facie liable to the same extent 
as the originator of the matter 

Sims v Wran [1984] 1 NSWLR 317 
 

- The NSW Premier (Wran) made certain defamatory statements to the plaintiff journalist during a press 
conference, which imputed that the plaintiff was not objective and was affected by personal malice.   

- These comments were subsequently widely broadcast throughout Australia on radio and television and 

in the press.   
o One of the issues before the court was whether Wran was liable for the subsequent 

broadcasts and republications of his statement.    
o He was found to be liable as he should have anticipated that the republication would take 

place, given the comments were made during a press conference attended by numerous 

other members of the media 



 Liability cannot be avoided simply by disclaiming responsibility as the source of the 
statement being repeated 

 TV and radio stations pf liable for statements by interviewees and guests + talkback 
callers (for which they would be vicariously liable for employees) 

 Newspapers liable for letters to editor 

 Defamatory matter prefaced by the phrase ‘it is rumoured’ will not affect the 

publishers liability 
o ‘for the purpose of defamation, a hearsay statement is the same as a 

direct statement…that is all there is to it’ 
 Lewis v Daily Telegraph 

o BUT: 
 The publication must be considered as a while in determining whether it is capable of 

conveying a defamatory meaning and there will be no liability where it is clear from the 

republication as a whole that the author is repudiating or discounting the original 
defamatory matter 

 Wake v John Fairfax 

 
 

Who Is liable? 
- Any person involved in the publication of defamatory material is pf liable 

o Current affairs item: journalist, producer, and media proprietor 

o Newspaper item: journalist, editor, printer, media proprietor, newsagent, paper boys 

 
- Innocent Dissemination 

o Common law defence for those only involved in the mechanics of the distribution 
 Vizetelly v Mudie’s Select Library 

o Now enacted (with modifications) in s 32 
o Editors, booksellers and newsagents are involved in the dissemination of defamatory matter even 

if they did not create it 
o Some of these parties, referred to as ‘mechanical distributors’ may be able to escape liability if 

they can prove 
 That they did not know, nor had any means of knowing, that the material they were 

disseminating was defamatory 
 Booksellers, libraries and newsagents have been held to fall into this category  

 

- Object is to protect those merely involved in the ‘mechanics’ of the distribution, such as libraries, 
booksellers, newsagents, other retailes and wholesalers, postal services and printers: s 32(3) 

- A defence if D proves that it published matter in capcity as a SD (or an employee or agent of a SD) and:  
o 1. D neither knew, nor ought to have known, that the matter was defamatory, and 

o 2. D’s lack of knowledge was not due to any negligence on D’s part 

Section 32 of the Defamation Act 2005 (Vic) 
- Now codified the defence of innocent dissemination.  The statutory defence is intended to be largely 

reflective of the common law defence.  Section 32 provides that it will be a defence for the defendant 
to prove that it: 

 
(a) Published the matter merely in the capacity of a subordinate distributor (or as an employee or 

agent thereof), and 

(b) Neither knew, nor ought reasonably to have known, that the matter was defamatory, and 
(c) Was not negligent in failing to know that the matter was defamatory. 

 
- A person is a ‘subordinate distributor’ (SD) if the person (s 32(2)): 

  
a) Was not the first or primary distributor of the matter,  

b) Was not the author or originator of the matter, and  

c) Did not have any capacity to exercise editorial control over the content of the matter (or over the 
publication of the matter) before it was first published.   

 



 
- The innocent dissemination defence would not ordinarily protect a radio or television station as they are 

the main publishers of the material within their area even where they might be merely transmitting a 
program produced elsewhere by others 

o Thompson v Australian Capital Television HCA 

 
 However,  

 S 32(e): now provides that the broadcaster of a live programme (on radio, tv or 

otherwise) will ordinarily be a subordinate distributor in circumstances where it 
had no effective control over the person making the statements.  

o But has delayed broadcasting in most circumstances 
 

- Internet Service Providers 

o S 32 clarifies position of ISP’s and email service providers: 
 Not liable merely because they provide the means by which matter is transmitted or 

made available by another person over whom the provider has no effective control: s 
32(3)(g) 

 Tf ISP’s not liable for defamatory matter on websites hosted by it, or email 

communications sent using its services 
 Broadcasting Services Amendment, (Online Services), sch5, cl 91 

o Innocent dissemination defence does not protect the main publisher, eg a radio or tv station 
o But, s 32 protects the broadcaster of a live programme where it has no ‘effective control’ over the 

person who makes the statements 
 Thompson v Aust Capital Television 

 

Cyber-libel 
- Ordinary defamation principles apply to defamatory statements on the internet, made by email, twitter 

etc – no special rules 

- Authority that search engines prima facie liable where link to defamatory material 
o Trkulja v Yahoo! Inc LLC 

o Trkulka v Google Inc LLC and Google Australia Pty Ltd 
 Liablity can be avoided only by establishing a defence, such as the defence of innocent 

dissemination 
 Held that it was the result of Google’s algorithms that such material come about. They 

were PF liable. The court recognised that search engines have the defence of innocent 

dissemination. To take advantage Search Engine must prove they did not know of the 
material, Google could not rely because the plaintiff noted by letter the defamatory 

results. 
- Cf publication by hyperlink to the defamatory matter? 

o Crookes v Newton (Canada) 
o By including the link there is no publication of the material, it is merely a reference. If it were 

otherwise, the defendant would be liable over the other material even though it might of 

changed.  
o Contrast Visscher v Maritime Union of Australia 

 D liable where accepted responsibility for the publication of the hyperlinked material; i.e. 
if there was an approval, adoption, promotion or some form of ratification of the content 

of the hyperlinked material. 

 

- Which Jurisdiction To Bring Suit? 
o General rule is that the plaintiff has a cause of action in each jurisdiction in which publication has 

occurred.  
o Place downloaded, not uploaded 
o Due to the enactment of the uniform defamation laws in each state and territory, there is no 

substantive advantage in suing in one jurisdiction rather than another 
 Regardless of the jurisdiction where the plaintiff commences action, the court will be 

applying one set of rules 
 However 

 The uniform defamation laws will not apply to a publication made overseas that 

is litigated in an Australian Court 



o In that circumstances, the courts will apply the law of the overseas place 
or places where the publication occurred 

 Dow Jones & Company Inc. v Gutnick HCA 
 Tort of defamation occurs at the place where material is 

published in a comprehensible form, as that is where the harm 

occurs.  
 With internet publications, a cause of action arises in each 

jurisdiction where the material is downloaded to a computer 
 It is in a comprehensible form once it is downloaded. It is in the 

place where the material is downloaded that the publication 
occurs and that the damage to reputation may be done. 


