
CHAPTER 1 - The Australian Legal System 

Sources of Law – Parliamentary Law 
FEDERALISM 

 The relationship between the Commonwealth and the various states of Australia is governed by the 

provisions of the Constitution Act 

 States retain all power that has not been specifically handed over to Commonwealth Parliament 

 C.P only makes law to matters set out in Const. (s.51), matters which are necessarily incidental to the 

matters set out in the Const. or matters that have been referred to the Comm by the states 

 S.109 states that if there is a conflict between a federal a state law, the federal law will prevail to the extent 

of any inconsistences 

 Exclusive powers to Comm is s.115 (to mint coins) and to regulate defences (s.114) 

THE CORPORATIONS ACT 

 The high court of Australia stated that the C.P did not have the power to regulate the formation of 

companies, only their activities once they had been formed 

 2001, all states and the Northern Territory referred their powers to regulate corporations to C.P 

 This therefore gave C.P the constitutional power needed to enact the Corporations Act 2001 (Cth) 

 Possible to increase C.P’S power through referendum but lengthy and history shows it is a costly and unlikely 

to be successful 

THE COMPETITION AND CONSUMER ACT 

 Was initially called the Trade Practices Act 1974 (Cth) which affected advertising and promotional activities, 

sales of goods to customers, providing services, liability for defective products, price fixing and other anti-

competitive agreements between competitors and distribution of goods 

BUSINESS NAMES REGISTRATION 

 Businesses usually carry a business name different to the names of the business owners 

 Therefore making it difficult for customers to know who to pursue when a transaction goes wrong 

 Businesses were then required to register their business name for the public where they can search for the 

business owners contact details 

 However for businesses operating in more than one state or territory, it got confusing for the government, 

businesses and customers with the existence of many business names 

 Solution was to have a single national business names register for the whole of Australia 

 In 2011-2012, the states and territories referred their powers to regulate business names and their 

registration, increasing CP’s constitutional powers which enacted the Business Names Registration Act 2011 

(Cth) 

Example of a full Act 
Corporations Act 2001 (Cth) s 124(1) 

Name of statute, date statute was passed or last consolidated, name of parliament that passed the act, section no, 

subsection no. 

The doctrine of the separations of power 
 Parliament doesn’t have the tie to debate and pass every rule and hence delegates its rule making powers to 

other authorities 



 The Doctrine of S.O.P means that power is divided between various institutions of the state 

 Eg. Councils must exercise their power for the purposes of, and in the manner set out in the Act of 

Parliament. If the statutory authorities exceeds its powers, courts have the jurisdiction to declare such 

proceedings invalid 

 Legislative arm -> parliament who makes the law 

 Executive arm -> government who administers the law 

 Judicial arm -> courts who interprets and applies the law 

 Members of parliament are accountable to parliament aka responsible government (U.S President is elected 

who is not a member of parliament nor accountable to it) 

INTERPRETING A STATUTE 

 Judges are providing/giving meanings to the words of the statute when interpreting  

 Courts may take the “literal approach” but if there is any ambiguity, the courts adopt an interpretation and 

gives effect to the intention of the parliament which passed the statute 

 Presumptions that are applied by courts when interpreting legislations are: 

- That the legislation does no override the common law 

- Parliament does not interfere with liberty of citizens or fundamental rights 

- Parliament does not intend to take away property rights without compensation 

- Legislation is not intended to be retrospective 

- Legislation not intended to have extra-territorial application 

- That legislation is not intended to bind Crown 

Sources of law – Judge made law/ Common law 
STARE DECISIS 

 The doctrine of precedent is the cornerstone of the common law system 

 Lower courts of the same hierarchy must follow the decisions of the higher courts 

 Decisions of courts in other jurisdictions will have a persuasive nature and act as persuasive precedents 

ENGLAND COURT HIERARCHY 

Supreme Court of the United Kingdom 

^ Court of appeal ^ 

^ High court of justice ^ 

(Queen’s Bench, Family and Chancery Divisions) 

COMMON LAW AND EQUITY 

 Judge made law is divided into common law and equity 

 The common law courts only recognised certain complaints (causes of action) and only granted certain 

remedies 

 If courts did not recognise it, they would not hear the matter which restricted themselves to granting 

damages as a remedy 

 The court of Chancery stepped in and was prepared to provide relief in situations which the common law did 

not recognise and hence the court of chancery applied the body of law known as equity law 

 Like common law, equity adopted the practice of following previous decisions 

 Eg. Common law did not recognise the relationship between trustee and beneficiary whereas equity did 

 Broad generalisation but common law concerns rule whereas equity concerns behaviours 

 Common law contains contract law where main remedy employed is monetary compensation 

 Equity never tried to create its own system of contracts 



 Common law recognised fraud but needed evidence of  a fraudulent mind 

 Plaintiffs were denied damages as they could not prove this, equity deemed this unfair and created a 

remedy of equitable rescission for innocent misrepresentation (cancel contract) 

Common Law Equity 

Damages for: 

 Breach of contract 

 Fraudulent misconduct 

 Negligent misconduct 

 Negligent misrepresentation 
But not for innocent misrepresentation or other 
unfair tactics not amounting to fraud 

Rescission of contract for: 

 Innocent misrepresentation 

 Unconscionable dealing 

 Mistake 

 Breach of fiduciary duty 

Interpreting the law from a case 
 In common law and equity, previous decisions must be followed, bound by the doctrine of precent (stare 

decisis) 

 Ratio decendidi (reasoning for decision) which is binding 

 Obiter dictum (things said by the way) is only persuasive 

 High court and the Supreme Court of the United States are not bound by their previous decisions but neither 

will lightly overrule itself 

THE PRIMACY OF PARLIAMENTARY LAW OVER JUDGE-MADE LAW 

  

Types of law 
Private law Public law 

Contract                                 Property 
Tort                                         Wills 
Family 

Criminal                                          Revenue 
Administrative                               Industrial 
Constitutional 
 

The judiciary, the courts and the parties 
CJ -> Chief Justice (most senior judge in Australia) ie. French CJ 

J -> Justice  

JA -> Justices (justices on state Court of Appeal ) 

LJ -> Lord Justice (judges sitting in the English Court of Appeal) 

MR -> Master of the Rolls (Senior judge in the English Court of Appeal) 

CIVIL PROCEDURE 

 Write of Summons which is often accompanied by a statement of claim (applicant & respondent) 

Trial 

 Parties present their evidence and have an opportunity to test the other’s witnesses by cross-examination 

 Civil cases do not involve a jury and merely make findings of fact based on evidence 

 Judge decides which laws apply to the case 

Eg.  

Trial in federal court Trial in a state court 

Applicant vs Respondent Plaintiff vs Defendant 

Appeal 

 Appeal courts do not rehear the case, their job is to determine whether law has been applied correctly 

 People can only apply their cases if there has been some error of law or if the decision was manifestly 

against the facts 

 Appellate court does not hear witnesses 

 


