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CIVIL PROCEDURE
Topic One — Process, Open Justice and Fairness

Adversarial System of Justice of Civil Litigation, Case Management,
Alternative Dispute Resolution, Costs and Ethics

Substantive Law: defines rights and duties, such as crimes and punishments in the criminal law and
civil rights and responsibilities in civil law. It is codified in legislated statutes, can be enacted through
the initiative process, and in common law systems it may be created or modified through precedent.

Examples of substantive law

Contracts
o A party who fails to perform his contractual obligations:
= Remains under an obligation to perform her obligations under the contract; or
= Comes under an obligation to pay damages to the person not in breach to
compensate that person for loss arising from the breach

e Torts
o A person (A) who negligently causes harm to another person (B) to whom A owes a
duty of care must compensate B for the harm A caused.
e Real Property
e Company Law
e  Administrative law

If everyone agreed about what their rights and obligations are; and every person under an obligation
was willing and able to perform his or her obligations, the only law we would need would be
substantive law — that is, rules which define rights and obligations.

However: some people who are under a legal obligation simply choose not to perform their
obligations: this is relatively rare. Other people who are under an obligation do not have the financial
or other capacity to perform their obligations; then there are cases where there is disagreement or a
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dispute about whether a person had incurred an obligation or, if she has, the extent of the obligation
she has incurred.

Unless the person who is owed the obligation is willing to forego or compromise what they
believe to be their rights, they will go to court, because:

e Firstitis only the courts that can conclusively determine whether the claimant has the
rights she claims she has.

o A claimant will therefore go to court with the aim of transforming what is a
contested claim into an incontestable right.

e Second, if the respondent continues to refuse, or is unable, to perform the obligations
which the court conclusively determines he owes the claimant, the claimant can
utilise various coercive powers at the disposal of courts to enforce the obligation.

o Examples: sale of property by sheriff; charge on land; bankruptcy.

e Even if the respondent does not dispute he is under the obligation claimed by the
claimant, but is unable or unwilling to perform it, the claimant will still desire to go to
court.

o Thatis so because, although not disputed, a claimant cannot enforce the
obligation unless a court recognises that the claimant has the right she claims
she has.

@)

The law of civil procedure is a set of rules which deals with:

e The form and manner in which a claimant must bring her claim before a court.
e Where a claim is disputed, how that dispute is to be identified and determined by the court.
e The means by which parties can compel production of potential evidence from each other or
from persons who are not parties.
o Where a claim is not disputed, how the court is to recognise the claimed rights. « How rights
which a court determines or recognises exist may be enforced. What this course will cover
e |tis also important to consider:
o The policies underlying the rules and the system of procedure they underpin; — some
of the problems with the system, and in particular, costs, and efficiency.
o Alternative procedures for resolving disputes.

contested — & defau — 1'-.|
judgment judgment)

Stages of civil proceedings

as showing no
cause of action
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Step 1A: Formulation of the claim

In most cases, a claim must or may be formulated in a document called a “statement of claim”. A
statement of claim sets out:

e The orders to which the plaintiff claims she is entitled.
e The “material facts” which the plaintiff alleges exist and which entitle her to the orders she
claims. Such facts are called a “cause of action”.
o “A cause of action is simply a factual situation the existence of which entitles one
person to obtain from the court a remedy against another person.”
Letang v Cooper [1965] 1 QB 322

In other cases a claim must or may be formulated in a document called (in NSW) a “summons”.

e Like a statement of claim, a summons sets out the orders the plaintiff claims she is entitled.
¢ A summons does not, however, set out the material facts on which she relies.
o Instead, the plaintiff must give evidence of the facts in an affidavit which accompanies
the summons. Example: summons seeking orders for specific performance.

Step 1B: Filing of the claim and jurisdiction

A proceeding is commenced when the plaintiff files the statement of claim (or summons) with a court.
The claim must be filed with a court that has jurisdiction (i.e., authority) to entertain the claim.
Some courts are restricted in the types of orders they can made, and, where the claim is a claim for a
money judgment, the amount of the claim they can entertain. For example: the District Court cannot
entertain a claim for debt that exceeds $750,000. And it cannot entertain claims for specific
performance.

Step 2: Service of claim

A fundamental principle of our procedural law is that the person against whom a claim is made must
be given notice of the claim. In most cases, the rules require that the notice must be given by
delivering to the person a sealed copy of the claim. The delivery of the claim on the defendant is
known as “service”.

Service is the foundation of a court’s jurisdiction (authority) to determine the claim and rule adversely
to the defendant. Service would be effective if the defendant resides in New South Wales or
anywhere else in Australia. A defendant who resides overseas can also be validly served there, but
only in particular circumstances. (This will be dealt with in conflict of laws.)

(Possible) Step 3A: Applying for default judgment

Once served, the defendant can either defend the claim or not defend the claim. If he does not defend
the claim, he will incur a default judgment.

L — —= o
= judgment

_

defendant

(Possible) Step 3B: Defendant files notice of appearance
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If the defendant accepts the court has jurisdiction, and he chooses to defend the claim, he must
formally submit to the jurisdiction of the court. He does this by filing a “notice of appearance”.

(Possible) Step 4: Defendant options

The defendant then has a number of options:

e Oneis to apply to strike out the claim as disclosing no reasonable cause of action.
o This is rarely done, and it is not encouraged unless the claim is clearly bad.

as showing no
cause of action
(claim
dismissed)

o |f the defendant does not apply to strike out the claim, or he does, but fails to obtain an order
striking out the claim, the next step is for the defendant to give notice of the grounds on which
he will defend the claim.

o Assuming the proceeding was commenced by statement of claim, the defendant does
this by filing a document called a “defence”.

v

iton
defendant

showing no cause of
action

o
defendant

The defence must respond to each allegation made in the statement of claim. This may be done by
adopting any one of the following:

e Admitting the allegation.
e Denying or not admitting the allegation.
¢ Admitting the allegation, but alleging additional facts which negatives liability (“confession and
avoidance”).
o Example: defence denying liability to pay price.

(Possible) Step 5A - Striking out the defence

After the defence is filed, the plaintiff may apply for an order to strike out the defence on the ground it
discloses no arguable defence. This does not happen often, and is discouraged by the court except in

very clear cases.
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Defence

Pleadings: The statement of claim and the defence are called “pleadings”.

“Pleading” also refers to a process, that is, the process in which a plaintiff serves a statement of claim,
and the defendant answers each allegation in the statement of claim. The pleadings define the
issues of fact that the court is required to determine, and, more generally, marks the boundary of the
dispute between the parties. Usually, pleading stops with the defence. But in certain cases, a further
pleading, called a reply, is filed.

(Possible) Step 5B Pre-trial

If there is no move to strike out the defence, or if the plaintiff moves but fails to strike out the defence,
steps are then taken to have the matter ready for trial. Pre-trial includes the following steps:

o “Discovery”. This requires parties to make available for each other’s inspection documents
they hold that are relevant to any issue.

e Preparing and serving affidavits or witness statements. In most civil cases, parties are
required to reduce to writing the evidence of witnesses the parties are going to call at the
trial, and to provide those statements to each other in advance of the hearing.

e Subpoenas for production. These are orders directed to persons who are not parties to
produce documents described in the subpoenas to the court usually on a date in advance of
the hearing date. Once produced, they may be inspected by the parties, subject to claims of
privilege.
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Case Management

These pre-trial activities, and often pleadings, are regulated by judicial officers, sometimes judges, but
in state courts, more often by registrars. This regulation is generally known as “case management”

The basic technique is that matters come before the court for directions. At these hearings (“directions
hearings”) the court, usually by consent, directs the steps that the parties should take, and the time by
which the steps should be taken. Usually, the legal representatives agree before the directions
hearing of the directions that should be made, and the court usually makes directions in line with that
agreement. The agreement is usually recorded in a document called “short minutes of order”.

Applications

Often in the course of a proceeding, the court is called to make orders about such matters as:

e a party’s non-compliance with directions and other procedural requirements;
e the inspection of documents;

¢ the amendment of pleadings;

e joining additional parties;

e preservation of assets;

e security for costs.

These orders are called “interlocutory” orders as opposed to the final orders the court makes after the
hearing. The court makes interlocutory orders usually by a party applying for such orders. The
application is made by filing and serving on the other parties a document known as a “notice of
motion”.



