
FACTORS	AFFECTING	THE	CONTRACT		

Terms	verses	representation		
Issue:	Is	the	statement	a	representation	or	term?		
Principle:	Terms	are	important	and	promissory	in	nature,	whereas	representations	are	calculated	to	induce	the	contract	but	not	
intended	to	comprise	part	of	the	contract		
Application	of	the	objective	test	of	intention:	“would	a	reasonable	person	consider	that	the	statement	was	a	contractual	
obligation”.	Factors	to	consider:		

• Importance	of	statement	
o The	more	precise	and	emphasis,	likely	to	be	a	term	à	Nemeth	v	Bayswater	Road	Pty	Ltd		

• Time	between	statement	and	contract	
• Special	knowledge/skill	or	access	to	truth	à	is	defendant	had	expertise	in	subject	matter,	then	statement	is	a	term	

o Dick	Bentley	case	à	term		
o Contra:	Oscar	Chess	Ltd	v	Williams	à	W	had	no	specialist	knowledge	whilst	O	(as	car	dealer)	should	have	taken	

steps	to	verify	age	of	care	given	expertise	in	car	industry	à	Representation	à	Genuine	Mistake	Remedy:	
Rescission		

• Inclusion	of	statement	in	any	subsequent	document		
	
Partly	Oral/	Partly	Written	à	Need	to	consider	three	factors:		
1.	Was	it	a	representation	or	a	term	(refer	to	objective	test	above)		
2.	Does	the	PER	apply?	(refer	to	PER	exceptions	below)		
3.	What	is	the	effect	of	an	‘entire	agreement’	clause?		
	
Collateral	contracts	à	An	oral	contract	subsidiary	to	the	main	written	contract	à	Collateral	Oral	Warranty	(Van	den	Esschert	
case)		
Issue:	whether	the	oral	agreement	is	part	of	the	contract	and	if	so,	whether	the	plaintiff	can	allege	breach	of	contract		
Principle:	For	the	oral	statement	to	be	deemed	a	contractual	obligation,	the	following	must	be	satisfied:		

• Amounts	to	warranty	so	breach	=	damages		
• Terms	of	it	not	inconsistent	with	main	contract	

o Hoyt’s	v	Spencer	à	representation	à	inconsistency	between	verbal	and	written	agreement		
• Statement	is	promissory	in	nature	not	merely	a	representation	–	intended	to	have	contractual	effect	

o JJ	Savage	à	representation	à	speed	of	various	motors	were	suggestions	not	part	of	contract	
• Promisee	enters	contract	on	basis	of	collateral	promise	and	reliance	of	it	

o De	Lassalle	v	Guildford	à	assurance	that	drains	were	in	good	order	was	a	collateral	promise		
o Van	den	Esschert	à	white	ants		

Parol	Evidence	Rule	
Issue:	Does	the	PER	prevent	the	reliance	on	the	contract?		
Principle:	General	rule	is	that	when	a	contract	is	reduced	into	writing,	it	is	presumed	that	the	writing	contains	all	the	terms	within	
à	Mercantile	Bank	of	Sydney	v	Taylor	

• Exceptions:	
o Where	language	is	ambiguous	so	consider	surrounding	context	
o Parties	intended	that	oral	agreement	is	part	of	contract,	and	extrinsic	evidence	can	prove	this	
o Evidence	of	subject	matter	or	identity	of	parties	

§ Giliberto	v	Kenny	(1983)	48	ALR	620	 à	ambiguity	as	to	IDENTITY	of	person	entering	contract	
o Proving	a	trade	outcome	or	tradition	à	implied	
o Collateral	verbal	agreement	in	regards	to	subject	but	not	violating	the	written	contract	[not	actually	PER	as	it	is	

partly	written/partly	oral	contract	now]	
§ Van	den	Esschert	v	Chappell	[1960]	WAR	114	à	prior	to	sale	asked	verbally	about	white	ants	reassured	

none	à	held	oral	assurance	constituted	term,	it	was	a	collateral	oral	warranty	à	damages	awarded			
	
Implied	terms	p279	–	Terms	can	be	implied	into	contracts	for	the	following	reasons:		
Issue:	is	it	a	term	which	may	be	implied	by	the	court	to	give	business	efficacy		
Principle:	generally,	the	court	will	imply	a	term	into	the	contract	only	to	give	efficacy	to	the	transaction	as	intended	all	along.	
Requirements	settled	by	BP	Refinery	case:		

• Is	reasonable	and	equitable		
• Must	be	necessary	in	order	to	give	business	efficacy	

to	contract	à	no	term	will	be	implied	if	contract	is	effective	without	
• Must	be	so	obvious	that	“it	goes	without	saying”	
• Must	be	capable	of	clear	expression	
• Must	not	contradict	any	express	term	of	the	contract	



o Codelfa	case	à	implied	term	that	additional	costs	would	be	paid	by	SRA?	Held	it	was	not	so	obvious	that	it	
went	without	saying	and	therefore	failed	à	could	find	equitable	remedy	for	frustration		

o Contra:	Moorcock	Case	à	dock	should	have	been	reasonably	safe	to	use	à	implied	term		
• Signature:	when	signing,	bound	by	all	terms	regardless	of	whether	read	or	understood	
• Reference	and	notice	of	terms,	though	subject	to	how	reasonable	the	notice	was	

	
Issue:	Have	the	party	contracted	against	general	conditions	of	past	dealings?		
Principle:	Generally,	the	courts	will	enforce	an	agreement	by	reference	to	previous	dealings		by	previous	terms	+	sufficient	
number	of	dealings		
Authority:	Hillas	case	à	terms	of	1930	contract	give	arise	to	expectation	of	same	terms	in	subsequent	1931	contract	

	
Issue:	Have	the	parties	contracted	against	the	background	of	a	particular	trade	or	custom?		
Principle:	Generally,	the	courts	will	imply	a	term	if	such	a	custom	is	sufficiently	well	known	that	is	is	assumed	all	persons	within	
the	industry	are	bound	by	it		

• Existence	of	custom	is	question	of	fact	
• Custom	is	well	known	and	generally	acquiesced	in		

(reasonable	presumption	term	part		
of	contract)	

• custom	must	not	contradict	express	terms	
• Party	may	be	bound	by	a	custom	even	if	had	no	knowledge	of	it	(notoriety	sufficient	–	actual	knowledge	not	required)	

o Con-Stan	Case		
	

Issue:	Is	the	contract	subject	to	a	statutory	provision	that	would	lead	the	courts	to	imply	a	term	on	that	basis?		
Principle:	ACL	s64	states	that	‘any	term	that	purports	to	restrict,	exclude	or	modify	the	consumer	guarantees	will	render	the	
contract	void			

Classification	of	Terms	-	condition/	warranty/	or	innominate		
CONDITIONS	 WARRANTIES	 INTERMEDIATE	INNOMINATE	

Essential	term/	major	term	 Not	essential	term;	minor/ancillary	term	 	

Breach?		
Innocent	party	can	affirm	the	contract	and		
claim	damages	OR	can	terminate	the	contract	and	
claim	damages	

Breach?		
Innocent	party	can	claim	damages		
only	(cannot	terminate	contract	so	must	still	
perform	any	remaining	obligations)		

Breach?	
Damages	only	if	consequences	of	breach	are	not	
serious.		
Damages	and	termination	of	the	contract	if	
consequences	of	breach		
are	serious.	

	
Test	of	Essentiality	à	“The	question	whether	a	term	in	a	contract	is	a	condition	or	a	warranty,	i.e.	an	essential	or	a	non-essential	promise,	depends	
upon	the	intention	of	the	parties	as	appearing	in	or	from	the	contract.		The	test	of	essentiality	is	whether	it	appears	from	the	general	nature	of	the	
contract	considered	as	a	whole,	or	from	some	particular	term	or	terms,	that	the	promise	is	of	such	importance	to	the	promisee	that	he	would	not	
have	entered	into	the	contract	unless	he	had	been	assured	of	a	strict,	or	a	substantial,	performance	of	the	promise,	as	the	case	may	be,	and	that	
this	ought	to	have	been	apparent	to	the	promisor….					
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
 



PRACTICE RESPONSE: NEGLIGENCE: Camilla v Rubin   
 
Camilla is a specialist surgeon employed by a public hospital ('the Hospital'). She examined one of the Hospital's patients, 
Rubin, and recommended a diagnostic operation to ascertain whether Rubin had a malignant growth affecting his 
prostate gland. Camilla did not inform Rubin before the operation that there was a small statistical possibility (about 5 per 
cent) that the operation, although skilfully performed, would cause permanent sterility. In failing to give this information 
Camilla overlooked a written instruction by the Hospital to its specialist surgeons prohibiting operations of this kind 
unless full information about associated risks had been given to patients. 
 
The diagnostic operation was performed skillfully by Camilla at the Hospital, after Rubin had given his consent, and it was 
ascertained that Rubin did not have a malignant growth. However, as a result of the operation Rubin became permanently 
sterile. 
 
Advise Rubin of the principles of tort law relevant to any claim he may wish to bring against the Hospital. 
 
Relationship and Vicarious Liability    
First Issue is whether the relationship between Camilla and the hospital is one of employer/employee?  
Principle: Generally, if the relationship falls within one of the established categories, a duty of care is owed (Paris v Stepney).  
Argument: The question whether Camilla is an employee of the hospital is a question of fact. Given the hospital exercised control 
over Camilla’s practice, she is probably an employer of the hospital which may hold the hospital vicariously liable for her negligent 
omission.  
Second Issue: was she acting in the course of her employment?  
Whilst the relationship is one of the established categories, the hospital will only be vicariously liable if the omission was done 
within the course of her employment as held in the Sprod Case.  
Argument: it is clear that the omission was made during the course of her employment. The only argument could be her failure to 
observe the written instruction. The only way an instruction would mean Camilla was not acting in the course of her employment 
would be in a scenario where violation would make the employers conduct so remote and disconnected from her employment as to 
put her in a position of a stranger 
 
Duty of Care 
Camilla, as a medical practitioner, and in a position established in the categories imposing a duty of care, owed a duty of care to 
Rubin to take reasonable care and skill in the provision of professional advice and treatment. The question is whether Camilla has 
breached that duty.  
 
Breach of Duty of Care 
Section 5O of the CLA 2002 states a professional person is not negligent if they acted in a manner that was competent professional 
practice. The facts tell us that Camilla performed the operation skillfully and discharged the duty so far as it required her to take 
reasonable care and skill in the provision of medical treatment.  
 
On the other hand, Camilla may have breached her duty of care to robin by failing to disclose the possible risk, although small. 
Section 5I CLA (2002) poses a duty of care on professionals to warn their clients of a material risk inherent in the proposed activity. 
In applying the objective test, a reasonable person would attach significance to a 5% chance of coming sterile, given the 
seriousness consequences that would flow as a result (Paris v Stepney). Therefore, given the small, but inherent probability of the 
risk, the seriousness of consequences and the small burden to take precautions, Camilla may be found to have breached her duty 
of care. The case would be even stronger if Rubin were young and likely to start a family soon. 
 
Causation + Scope of Liability 
I: The question is whether Camilla’s negligent omission of the risk caused the damage suffered by Rubin.  
P: The ‘but for’ test will be satisfied if it is found that Camilla’s omission is the ‘necessary condition’ for the occurrence of the loss, 
and that it is appropriate for her liability to extend to the loss so caused (Wagon Mound).  
A: If Ruban would have continued to undergo the procedure having been informed of the risks, then camillas negligent omission did 
not cause the loss he suffered. This test is subjective and a matter of fact. The scenario gives insufficient facts to determine rubins 
response to the risk.  
 
Defenses to negligence:  

- Contributory Negligence  
- Voluntary assumption of risk – involving oneself in behaviour where risks are inherent to the dangerous activity 
- 5I: Materialisation of inherent risk: A person is not liable in negligence for harm suffered by another person as a result of 

the materialisation of an inherent risk. 
- An "inherent risk" is a risk of something occurring that cannot be avoided by the exercise of reasonable care and skill. 

 
Conclusion:  
The overall conclusion is that Ruban may have a claim against the hospital in the tort of negligence if the element of causation can 
be established (that he would not have gone ahead had he been warned about the risks). This is a matter to be proved as 
subjective fact by the courts.  
	


