
Constitutionalism and the Rule of Law	

INTRODUCTION	

▪ Australia came into being through the Commonwealth of Australia 
Constitution Act 1900 (Imp), giving effect to our constitution.	

▪ Our constitution borrows significant concepts from the UK’s 
Westminster System and the US’s system of Federalism, Separation of 
Powers and Judicial Review.	

▪ The unifying theme from these doctrines is the need to protect 
people against the power of government, by distributing and 
dismembering that power in ways that ensures that there is no single 
consolidated chain of command.	

  ▪  The UK’s system focuses on establishing a chain of command        
through Representative (Government by the people through their 
elected representatives) and Responsible Government (The 
executive branch of government is responsible to Parliament, and 
therefore electors, for its actions). 	

  ▪  Federalism describes how government power is allocated        
amongst different political and territorial units. Separation of 
Powers allocates executive, legislative and judicial functions to 
different institutions. Judicial Review provides the judicature the 
power to strike down laws which are deemed inconsistent with 
the Constitution. 	

  ▪  The constitution encompasses the rules governing the        
composition, powers and methods of operation of the main 
institutions of government, and the general principles applicable 
to their relations to citizens. 	

  ▪  Australian Capital Television Pty Ltd v Commonwealth (1992) –        
Dawson J: ‘[T[hose responsible for the drafting of the 
Constitution saw constitutional guarantees of freedoms as 
exhibiting a distrust of the democratic process. They preferred to 
place their trust in Parliament to preserve the nature of our 
society’.  
 
DICHOTOMIES IN CONSTITUTIONS 	



  ▪  The Australian Constitution can be defined as normative (versus        
façade), written AND unwritten, and rigid. 	

  ▪  AV Dicey comments that Constitutional law includes all rules        
which directly or indirectly affect the distribution or the exercise 
of the sovereign power in the state. 	

▪ However, this fails to directly recognise the other institutions and 
arms of government and their interrelationships which give meaning to 
the place and role of the people in a society.	

▪ Reaffirmed by Jennings ‘the rules governing the composition ... and 
the general principles applicable to their relations to the citizens’.	

WRITTEN AND UNWRITTEN CONSTITUTIONS 

  ▪  Constitutional law may be ‘written’, as is the case with the US,        
or ‘unwritten’, as is the case with the UK. 	

  ▪  Australia’s constitution is both written and unwritten, as our        
Constitution is supplemented by other acts such as the Statute of 
Westminster 1931 (Imp) and The Australia Act 1986 (Cth), as well 
as: 	

▪ Constitutional conventions, which are unwritten understandings, 
developed as a matter of convenience or reflective of the fundamental 
beliefs of how a government should be conducted; and	

▪ Examples of this include the existence of Prime Ministers despite not 
being mentioned in the Constitution, and executive power is exercised 
by the Prime Minister and other ministers, whereas the Constitution 
only mentions its exercise by the Queen and Governor General.	

▪ The common law.  
 
FLEXIBLE AND INFLEXIBLE CONSTITUTIONS	

▪ Constitutional law may be ‘flexible’, meaning that it can be amended 
through the normal legislative process, as is the case in Singapore and 
in each of Australia’s states, and unlike in the Australian Constitution, 
which is ‘rigid’, as amendments require a referendum (s128).	

 
 
 



 
POLITICAL AND LEGAL CONSTITUTIONALISM	

▪ A Tomkins describes public law as a provider for the institutions 
which exercise political power, and seeks to hold those institutions to 
some form of account.


