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QUESTION 1
What are the advantages in having an arbitration conducted under the ICC Rules for Arbitration?

Advantages of ICC Arbitration
- 1) Support provided by the ICC Secretariat

- ICC Secretariat serves as intermediary between parties for service of documents.  It ensures that 
parties submit documents within time.  Secretariat forwards documents to Tribunal. 

- 2) ICC’s reputation and availability of arbitrators 
- Branches throughout the world and it has National Committees in several countries to help with 

selection of arbitrators with specialised knowledge.
- 3) Role of ICC Court 

- Court appoints arbitrator when one party fails to do so or if arbitrators cannot agree on appointment of a 
third. ICC Court approves the Terms of Reference. The terms of reference provides for a summary of 
the parties’ claims, identification of the issues to be determined, makes sure case doesn’t diverge, 
important step. It must align itself with the arbitration clause.

- It scrutinises the Award made by the Tribunal; normal errors (typographical, calculations), making sure it 
aligns itself with terms of reference.

- 4) The award is final 
- Parties have agreed to waive their rights of review in so far as they may be permitted. Parties normally 

choose countries where recourse to the Court System is limited. For example in Australia, grounds 
would be limited under art 34.

QUESTION 2
What is mediation and how is it different from arbitration?
- Mediator assists the parties to reach their own resolution.
- Mediator has no power to make award.  They may mention possible solutions and generally advise each 

party on the best alternative to a negotiated agreement
- Key difference to litigation/arbitration is that no law is necessary. 
- The decision reached is final and binding.  Parties and mediator are to keep all matters confidential except 

if compelled by law: Rule 8
- Very good for long term relationships

QUESTION 3
Compare a bill of lading, a charterparty, a delivery order and a mate’s receipt.



QUESTION 4
Discuss what the court has to do when a plaintiff plans to sue a defendant in Australia given the following 
circumstances:
A) arbitration clause is in favour of Utopia (which has not signed the New York convention) but the 

defendant is Australian; and
- Section 7(1)(b) or s7(1)(d) if other party is resident in convention country. Stay of proceedings via IAA.
- Model Law:

- art 1(3)(a); model law will apply to all international commercial relationships
- commercial definition found in article 1 footnote 2

- wide meaning, relationship whether contractual or not  including any trade transaction for the 
supply of goods.

- Article 8

Functions Issued by?

Bill of Lading - receipt for goods; it will indicate condition of goods when it was 
received and will be dated (important when goods are late)

- Evidence of contract; Evidence of contract in hands of shipper, 
but acts as the actual contract for consignee.

- document of title; can on-sell goods with title

Must be negotiable, clean and shipped.

Evidence: art 3(4) Bill of lading is prima facie (presumption) 
evidence of condition of goods.

Seller.

Charter Party - Contract for the hire of an entire vessel for a specified period or a 
specified voyage.

- Voyage/time charter party; crew provided by owner. If crew 
responsible for damage, owner should be liable.

- Bareboat charterparty; charterer provides own crew. If crew 
responsible for damage the charterer will be liable, if the state of 
the ship is responsible, then the shipowner will be liable.

- Not covered by rules unless expressly incorporated.

Charterer.

Delivery Order - Used for bulk (identical) cargo, in order to allow sub-buyers to 
access the goods.

- Difference between seller delivery order and ship’s delivery order
- Seller’s delivery order; seller write’s note to captain saying 

deliver this much to buyer A, this much to buyer B etc. If there is 
an issue with Buyer B’s cargo. B cannot sue the carrier as they 
have no relationship. Seller has to sue carrier on behalf of B. 
They can do this as they have the bill of lading.

- Ship’s delivery order: captain signs delivery orders - makes them 
liable.

- Promise that the goods will be available for collection.  If it is a 
seller’s delivery order, this does not confer on holder any rights 
as against the carrier, if it is a ship’s delivery order the buyer will 
have rights against carrier.

Either seller (most 
likely) or the 
carrier.

Mate’s Receipt - Does not evidence the contract
- entitles party to get bill of lading
- evidence of receipt of goods
- shows condition of goods received 
- Can be used as evidence against the shipper/bill of lading.

Issued by the 
carrier before the 
issue of bill of 
lading



- Requires court to stay proceedings if a party requests not later than when submitting his first 
statement on the substance of the dispute (statement of defence).

B) The arbitration clause is in favour of Utopia and neither of the parties are resident in a New York 
Convention country.

- Section 7 cannot apply here, so only the model law will apply.
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QUESTION 1
Assume that Singapore and Japan are parties to the Hague-Visby rules, while Indonesia is a party to the 
Hague Rules and Australia has adopted the Amended Hague Rules, determine which set of rules would 
apply to the following contracts for carriage of goods by sea:
(a) Good are carried by sea from Japan to Australia under a bill of lading

- Hague-visby a10(1)(b), schedule 1, as Japan is signed on to Hague-Visby rules, these will apply. Note 
10a could also apply, but no definite facts given.

(b) Goods are carried by sea from Indonesia to Australia under a bill of lading issued in Singapore.
- As Indonesia is signed onto the Hague Rules and this is where the journey starts you would expect that 

these will apply (10(1)(b)). But the Bill of Lading was issued in Singapore which suggests that the 
Hague-Visby rules should apply (10(1)(a)). 

- Which do you choose? The captain travelling to Singapore to issue the Bill of Lading suggests that his 
intention was for the Hague-Visby rules to apply. This will prevail.


