
Class 2 – Australian Legal System 
Categories of Law 

Criminal law and civil law 

Criminal law establishes criminal offences and the penalties for their infringement. In criminal trial, 

the dispute is between the state, represented by the prosecutor, and the individual.  

Civil law however equates with private law. In a civil trial, the dispute is between two or more 

individuals and involves monetary for infringement. 

Burden of proof 

 Criminal 
o Prosecution and defendant 

 Civil 
o Plaintiff and defendant 

Standard of proof 

 Criminal 
o Beyond reasonable doubt 

 Civil 
o Balance of probability 

Remedies 

 Criminal 
o Punishment and monetary remedies e.g. fines, imprisonment, suspended justice 

 Civil 
o Monetary remedies 

Costs 

 Criminal 
o Tax payers (in essence the State) for prosecution and sometimes the defence 

though generally the defendant has to pay for the costs. e.g. legal aid 
 Civil  

o The judge will decide depending on the case. 

Public and Private Law 

Public law is concerned with the relationship between the individual and the state. It is the set of legal 

rules that establish the rights and obligations of the individual when dealing with the state and the 

rights and obligations of the state when dealing with the individual.  

Private law is concerned with the relationships between persons within the community. It is the set 

of legal rules that establish the rights and obligations of individuals when dealing with or otherwise 

interacting with other individuals/parties. Private law e.g. torts, contracts – rights and obligations of 

people within the community e.g. people, businesses. 

Substantive law and Procedural law 

Substantial law is the system of legal rules that set out the rights and obligations of individuals and 

the state. Eg. Law of contract and law of contract. (what we need to prove about the law)  



Procedural law is the system of legal rules that regulate legal process such as civil litigation or criminal 

prosecution. (How to do things) 

Domestic law and International law 

Domestic law is the law that regulates persons within a particular jurisdiction such as a nation of a 

State. Public international law is the set of rules regulating the relationships between states.  

Private international law is the set of rules that determine which state’s law should be applied to 

resolve a dispute between people in different states. (E.g. Australia taking Japan to court over whaling 

licence and extradition laws fall under international public law) 

Sources of Law 

Primary source of law 

Legislation and case law. 

Legislation is the law made by parliaments, primary.  

Case law is the law made by the courts. Case law is secondary because legislation overrides case law 

in the sense that, it is the statutory rule that prevails.  

Secondary sources of law includes textbooks, reference to other jurisdiction and also learned 

commentators). Secondary sources are never binding. Equity is distinguished from common law. 

Statutes always take precedents over common law because statutes are made by the parliament 

which is part of the democratic cohesion of society. The judge’s role is a question of degree. 

Delegated legislation 

Delegated legislation is legislation made by authority of an Act of Parliament. It includes statutory 

rules, by-laws, ordinances, orders in council and various other ‘instruments’ made by the executive. 

An example of delegated legislation is the Fair Work Act 2009 (Cth). Parliament delegates 

authority to other bodies (e.g. councils and immigration department) to make their own rules 

and regulations (e.g. noise control in the council jurisdiction). 

Common Law 

Common law is law made by judges and is recognised in Australia as one of the two sources of law, 

the other being legislation. It is law made by the courts in accordance with the doctrine of precedent. 

Case law is the law of judges and is binding based on jurisdiction. 

Difference between Common Law legal system and Civil Law legal system 

The difference between common and civil legal traditions lies in the main source of law. Although 
common-law systems make extensive use of statutes, judicial cases are regarded as the most 
important source of law, which gives judges an active role in developing rules. In civil-law systems, by 
contrast, codes and statutes are designed to cover all eventualities and judges have a more limited 
role of applying the law to the case in hand. Past judgments are no more than loose guides. 

Difference between common law and equity 

The difference between common law and equity comes down to who hears a case and passes 
judgment on it, as well as the type of action for which such judgment may call. Common law typically 
refers to laws based on precedence and the rulings of judges who hear a case in a courtroom. Equity, 
on the other hand, refers to laws that are similarly established by court rulings but deal with judgment 
and justice through equitable decisions.  



Class 3 – What is Law? 
What is ‘Law’? 

 “Law is a system of enforceable rules governing social relations and legislated by a political 

system” – Stanford Encyclopaedia of Philosophy 

 “Law is the essential foundation of stability and order both within societies and in international 

relations” – J William Fulbright 

 “The law is a system of rules made by the state and enforceable by prosecution or litigation.” 

 A ‘rule’ is a statement of behavioural expectation; it tells people how they should or should not 

behave. 

Government refers to the group of individuals and institutions charged with constitutional authority 

to make, administer and interpret the law. 

Sovereign is a supreme ruler of a state. 

Why do we need laws? 

John Finnish in Natural Law Theories: 

There is evident need for person who will articulate and enforce standards of conduct which 

will tend to promote the common good of bodily security, stable access to resources, 

cooperation in economic and educational activities, and rectification… of at least the grosser 

inter-personal injuries of commission and neglect” 

Purpose of Law 

The law is the mechanism by which justice is achieved and moral principles are promoted. The 
purpose of the law is also reflects some of society’s most fundamental and deeply held values. The 
main purposes of law include: 

 Resolves disputes 

 Maintains social order 

 Reinforces community value/harmony 

 Helps the disadvantage 

 Stabilises the economy 

 Prevents the misuse of power 
Law involves a sanction, both in civil and criminal law and is enforceable to the whole of society. 

The law comes out by the need for social order. Society agrees to abide by the laws and the law is 

implemented for social cohesion. 

Six purposes of law 

Resolving disputes 

The law provides a way for disputes to be resolved. The disputing parties can refer to the relevant 

legal rules directly, and if the rules are clear enough, resolve the dispute themselves. If the parties 

cannot resolve the dispute, the parties can seek legal advice and furthermore if required, take the 

dispute to court and resolve it by litigation. 

Maintaining social order 

Many believe that societies need laws to keep the peace and to prevent chaos and anarchy. They 

insist that laws maintain social order because, without law, everybody could be in perpetual conflict 

with each other. 



 


