
LARCENY 
 Punishment for larceny – imprisonment for 5 years (s117 of Crimes Act 1900 (NSW)). 

o “Whosoever commits larceny […] shall, except in cases hereinafter otherwise provided 

for, be liable to imprisonment for 5 years.” 

 R v Illich (1987) define Common law larceny:  

o At common law, larceny is committed by a person who, without the consent of the 

owner, fraudulently and without a claim of right made in good faith, takes and carries 

away anything capable of being stolen with intent, at the time of such taking, 

permanently to deprive the owner thereof. 

AR and MR found in common law definition in Illich v R (1987): 

Actus Reus Mens Rea 

1. Takes and carries away 1. Intention to permanently deprive the 
owner at the time of taking 

2. Property capable of being stolen 2. Without a belief in a Claim of Right 

3. Property belongs to another 3. Fraudulent 

4. Without consent of the owner  

AR & MR coinciding 

 

Voluntariness: P is to prove voluntariness: R v Falconer. They must establish D’s act was ‘conscious 

and willed’: R v Falconer 

Actus Reus 

Takes and carries away 

 The prosecution must prove that D took and carried away the property. For larceny to be 

committed, there must be asportation: the physical removal of the property said to be stolen: 

Lapier (1784). 

o Even the smallest movement will suffice: Lapier (1784) 

 (Lapier: trying to remove earring, earring became entangled; HELD: this satisfied 

asportation) 

 Must be a positive act (Thomas 1953).  

 The taking of the property must amount to a trespass in order for larceny to be committed: Ellis 

v Lawson (1987) 

 Wallis v Lane [1964] 

o Delivery man moving two pairs of toe clips from box and hiding in the truck while 

continuing deliveries: apprehended while still completing delivery.  

o “Any movement of the good with intent to steal them is sufficient to constitute an 

asportation… it is sufficient asportation if there is a removal of the property from the 

spot where it was originally placed with intent to steal” (Herring CJ) 

 Potisk (1973) 

o “ The mere formation of a mental resolve to appropriate the thing, not manifested in 

any overt act, could not change an original innocent possession into a larcenous one” 

(Bray CJ at 398) 



Property capable of being stolen 

 Taking must amount to a trespass and this will occur when property is taken against the will of 

the person in possession. 

 The prosecution must establish that the property was capable of being stolen. This results in a 

series of requirements in relation to the property stolen: 

 Property must be a tangible thing of some value: R v Perry (1845) 

o Even the slightest value will be sufficient: R v Morris (1840)  

 Property must have be in someone else’s possession. 

o Actual possession (Moors v Burke). 

o Constructive possession (Ellis v Lawson). 

o Abandoned property cannot be stolen (Donaghue v Coombe). 

o Property can be stolen from an owner who is not in possession or control of property 

(Flood).  

o Intangible goods, patents, copyrights and trademarks cannot be stolen  

o Land cannot be stolen; squatters prosecuted for trespass under Enclosed Lands 

Protection Act 1901 (NSW) s4 

 Crimes Act 1900 (NSW), s4  

o "Property" includes every description of real and personal property; money, valuable 

securities, debts, and legacies; and all deeds and instruments relating to, or evidencing 

the title or right to any property, or giving a right to recover or receive any money or 

goods; 

Property belong to another  

 Property must be in someone else’s possession to be able to be stolen: DPP v Brooks (1974) 

o One has in one’s possession whatever it is, to one’s knowledge, physically in one’s 

custody and under one’s control. 

 Possession: 

o In the ordinary use of the word, one has in ones possession whatever it is, to ones 

knowledge, physically in ones custody or under one’s physical control: DPP v Brooks.  

Actual Possession 

 Immediate and direct physical control over property, with intention (knowledge) to possess 

(Moors v Burke)  

 Person does not have to know of property to own it: Hibbert v McKiernan (1948) 

o Golf course with golf balls, place/number unknown; HELD: possession was satisfied. 

 94AA - Property previously stolen  

o Where on the trial of a person for any offence which includes the stealing of any 

property it appears that the property was, at the time when it was taken by the accused, 

already out of the possession of the owner by reason of its having been previously 

stolen, the accused may be convicted of the offence charged notwithstanding that it is 

not proved that the taking by him or her amounted to an interference with the right to 

possession of, or a trespass against, the owner. 

Constructive Possession 

 Property that is the subject of constrictive possession can be the object of larceny charges.  



 Having the power and intention to have and control property but without direct control or 

actual presence upon it: Ellis v Lawson 

Ellis v Lawson (1987): 

 Shop assistant allowed the accused to take a radio without the owners consent. The accused was 

found guilty of larceny, as the owner still had constructive possession of the goods, and thus no 

consent existed. 

 
Questions of whether a person has maintained constructive possession when handing over physical 
custody are a matter of fact and degree.  

- There is a different between physical custody and possession of property: R v Chisser.  

 Abandoned property cannot be stolen: Donogue v Coombe (1987) 

Control 

 Property can be stolen from someone who is merely in control of the property, rather than 

having possession: Harding (1929) 

o “Manual custody or exclusive right to place his hands on it […] have manual custody 

whenever he wishes: Moors v Burke (1919) 

 This is even where the person in control is not aware of the existence of the property:  

o Hibbert v McKiernan [1948] : held that the golf club had some degree of physical control 

over the balls by its intention to exclude other from interfering with the land. Thus, the 

balls could be stolen from the club.  

 A person is in control of property where he or she has ‘manual custody’ or by having it’ where he 

alone has the exclusive right of power to place his hands on it, and so have manual custody 

when he wishes’ (Moors v Burke) 

 If property is not in someone’s possession, it can still be stolen if it is owned: Flood  

R v Davies 

D purchased a stolen car, unaware that it was stolen. Subsequently, he learnt it had been stolen 

but kept it and changed the number plates. 

HELD: 

The trial judge directed the jury that these facts amounted to stealing. The accused was convicted. 

On appeal held not guilty because he bought it from the middle man he wasn’t engaged in the 

transaction and thus it cannot be guilty of larceny.  

The original purpose of buying the car was not dishonest. 

Cannot be convicted of stealing the property which had already been stolen 

Traditionally need trespass against the original owner. 

 

Without Consent of the Owner 

 To satisfy larceny, property must have been taken without consent: Croton (1967) or against the 

will of the person in possession: Davies (1970)  

 Where an owner facilitates/allows property to be taken this may (Turvey) or may not (Martin v 

Puttick) amount to consent.  


