
1. Intentional Torts 

1.1 Trespass to Person 
o Actionable per se (without proof of damages) 

o Plaintiff bears the burden to establish the facts that constitute the tort on the balance of 

probabilities. The D must then show lack of fault or establish a defence (as a trespass is 

prima facie unlawful): McHale v Watson (1964). 

o Period of limitation [claim only valid for 3 years]: Limitation of Actions Act 1936-1948 

o NSW: Intentional acts to injure or cause death, sexual assault or other sexual misconduct, 

take the case outside the provisions/awards of damages of the CLA s3B(1)(a) 

Three intentional torts protect distinct aspects of an individual’s person: 

a) The tort of battery – protects the body; 

b) The tort of assault – protects mental wellbeing; 

c) The tort of false imprisonment – protects liberty. 

1.2 Tort of Battery 
Definition: The intentional act of D which directly causes physical interference with the body of P 

without lawful justification. 

 

Elements: Secretary, Department of Health and Community Services v JWB (Marion's Case) 

(1992) 

1. A positive voluntary intentional (deliberate or negligent) act 

2. Directly causing 

3. Physical bodily contact with the Plaintiff 

4. Without consent of the Plaintiff (Consent is a matter for defence) 

 

In this case there has been an intentional application of force by _____ without _____'s consent. 

ONUS OF PROOF 

P must prove the facts that constitute the elements of the trespass based on the balance of 

probabilities.  

Once the plaintiff has done this and established the facts of the tort, the onus of proof then switches 

to the defendant who must then attempt to establish that the trespass was not intentional. 

Element 1 – A positive, voluntary and act 

Intention includes the deliberate, negligent or reckless acts. One of these must be established in 

order to prove fault. 

There is no requirement of damage resulting from the act, it is sufficient that D intended to perform 

the act: Wilson v Pringle [1986]. 

Must be intentional or negligent, does not matter that the defendant did not intend the 

consequences, only that the act was intentional: McNamara v Duncan (1979) 



o Aussie Rules Football – no intention to harm, but the act of striking the P was intentional: 

McNamara v Duncan (1979) 

Positive act: mere omission does not suffice: Innes v Wylie [1844] 

o Officer stood at door to prevent P from entering. Held not battery 

But omission may become a positive act: Fagan v Metropolitan Commissioner of Police [1969] 

o D drove on police’s foot and refused to reverse off – the original accident did not constitute 

battery, but deliberately ignoring the plea/purposively delaying the removal did. 

 

Sufficient that the D intends to perform the act which caused the offensive contact. 

o It is not necessary that the intent of the defendant should be hostile – and it need not 

include an intent to injure or harm the P: Boughey v The Queen (1986) 

Not amount to battery if occurs in course of ordinary conduct of daily life: Rixon v Star City (2001) 

 

Rixon v Star City (2001) 

Mr. Rixon was playing roulette at the Star City casino when Mr. Sheldon (a security officer) spun 

him around, asking him to confirm his name and inquiring as to whether he knew that he was an 

excluded person. Mr. Rixon said he felt pain in the neck as a result. 

Held: There was no battery as the physical contact was for the purpose of engaging Mr. Rixon’s 

attention and was not in excess of that used in everyday life. 

 

Contact must be in excess of what is accepted in everyday life and offensive to the plaintiff: Collins v 

Willcock (1984). 

Collins v Wilcock (1984) 

Police officer holds plaintiffs arm (who is a prostitute) with a view to restraining her after the 

plaintiff declines to answer questions and begins to walk away. 

Held: Battery was found. The court held that it is important for police officers to act within and 

not outside their authority. No felony was being committed at the time (the police officer did not 

witness the plaintiff in the act or prostitution) and the police officer had no right to touch the 

plaintiff in any way. 

 

A child is personally liable for the consequences of his wrongful acts – If he was old enough to know 

that his conduct was wrongful: McHale v Watson (1964) 

McHale v Watson (1964)   

Defendant (a 12 yr. old boy) threw a sharpened piece of steel at a wooden post that bounced off 

and struck P in the eye.  

Held: D found not negligent as a boy of his age could not be expected to foresee that the dart 

would not stick into the post but would go off at a tangent and hit someone. 

 



Williams v Milotin (1957)  

 A child riding a bicycle was hit in the street by a truck driven negligently by the defendant. There 

was no suggestion that the defendant intended to strike him. 

Held: This case established that trespass includes negligent conduct. Negligent battery. 

  

Element 2 – Directly causing 

The interference must be direct and not consequential; the interference that the P suffers must be 

immediate upon the D’s act. 

It is not sufficient in trespass that the act causes the interference – there must be a direct link. 

The courts will look to various factors to determine directness: 

a) Immediacy of action 

Fortescue CJ in Reynolds v Clarke: ‘If a man throws a log into the highway, and in that act it 

hits me; I may maintain trespass, because it is an immediate wrong; but if as it lies there I 

tumble over it, and receive an injury I must bring an action upon the case’  

 

b) The directness of action 

For trespass to occur, the defendant’s acts must lead to a sequence of events which result in 

the interference complained of by the plaintiff. 

Directness does not require physical contact between P and D: Scott v Shepherd (1773) 

Scott v Shepherd (1773) 

A firework was thrown in a crowded marketplace. It fell on Yate’s stall and Willis, to 

prevent injury, picked up the firework and threw it on. It landed on Ryal’s stall and Ryal 

threw the firework on, again to prevent injury to his own goods. The firework then 

exploded and blinded P. 

The court held that this was a direct interference and that D was liable in trespass. 

Nares J states that ‘if the act in the first instance be unlawful, trespass will lie’ and that 

‘the intermediate acts of Willis and Ryal will not purge the original tort in the defendant’ 

 

c) Lack of intervening act 

Where there has been an intervening act, the issue of directness is removed. 

Hutchins v Maughan [1947] 

The defendant laid poisonous baits on unfenced land where the defendant grazed his 

horses. The plaintiff’s dogs ate the baits and died as a result. 

The court held that there was no trespass as the act of laying the baits by itself did not 

interfere with P’s property. 

 

 



Southport v Esso Petroleum 

Oil from the Esso vessel washed up on Southport beach. 

Held: No trespass. It was not the direct act of the Esso vessel spilling oil in the river which caused 

the oil to wash up on the Southport beach. When the oil went in the river, the river itself carried 

the oil to Southport and therefore it was not a direct act. 

 

Element 3 – Physical bodily contact / interference 

Battery requires contact with the body: R v Cotesworth 

o Though contact may be through a medium: Pursell v Horn 

Contact that is offensive/outside accepted usages + accidents of daily life: Collins v Wilcock (1984) 

o Collins v Wilcock- Police Officer took arm of A to restrain her, without intending to arrest. 

Court held it was beyond scope of duty in circumstances short of arresting. 

This contact does not have to be physically touching the plaintiff 

o Cutting hair: Forde v Skinner 

o Spitting in face: R v Cotesworth 

o Throwing of object: Scott v Shepherd 

o Offensive behaviour such as spitting in someone’s face, an unwelcomed kiss, or hitting a 

person with an object: R v Cotesworth (1704) 

o Touching plaintiff’s body, taking something from someone’s hand sufficient: Fisher v 

Carrousel Motor Hotel (1967) 

o Throwing boiling water over someone, no need for any contact with body of the plaintiff, the 

water is enough: Pursell v Horn (1838) 

o Plaintiff does not need to be conscious: Chatterton v Gerson (1981) - surgeon who operated 

on the wrong limb of a patient was liable in battery. 

The required act is unwanted contact, whether it is hostile or not. Contact must be in excess of what 

is accepted in everyday life and offensive to the plaintiff. 

 


