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1.0 Residence (s6(1) ITAA 1936): 

 

1.1 Reside in Australia: Dictionary definition ‘to dwell permanently or for a considerable time’. Factors considered by 
courts are: 

1) Physical presence in Australia; 
2) If the person is a visitor, the frequency, regularity and duration of visits (IRC v Lysaght) 
3) Purpose; 
4) Maintenance of a place of abode in Australia; 
5) Family, Business and social ties (Levene v IRC) 
6) Nationality (not normally relevant) 

TR 98/17 considers the residency status of individuals entering Australia. Major two factors: 

1) Behaviour factors while in Australia: 
i. intention or purpose of presence (objective test, main purpose to reside); 

ii. family and business/employment ties (family presence, employment contract or set up business); 
iii. maintenance and location of assets (house, motor vehicles, bank accounts etc.); 
iv. social and living arrangement (joining sporting or community organisations, enrolling children in 

school, redirecting mail to Australia or committing to a residential lease etc.); 
2) Period of physical presence factor in Australia: when behaviour consistent with residing here is 

demonstrated over six months, an individual is regarded as a resident from the time the behaviour 
commences 

1.20 Domicile test: IT 2650 provides "Domicile" is a legal concept to be determined according to the Domicile Act 

1982 and to the common law rules which the courts have developed in the field of private international law. The 

primary common law rule is that a person acquires at birth a domicile of origin, being the country of his or her 

father's permanent home. A person retains the domicile of origin unless and until he or she acquires a domicile of 

choice in another country, or until he or she acquires another domicile by operation of law. s10 of Domicile Act 1982 

provides ‘The intention that a person must have in order to acquire a domicile of choice in a country is the intention 

to make his home indefinitely in that country.’ Thus, a person with an Australian domicile but living outside Australia 

will retain that domicile if he or she intends to return to Australia on a clearly foreseen and reasonably anticipated 

contingency e.g., the end of employment. 
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1.21 Permanent place of abode is outside Australia: FCT v Applegate provides ‘permanent’ is something less than 

everlasting, but rather not temporary or transitory.  IT 2650 sets out various factors will be taken into account: 

1) the intended and actual length of the taxpayer's stay in the overseas country (a broad rule of thumb—≥2 

years); 

2) whether the taxpayer intended to stay in the overseas country only temporarily and then to move on to 

another country or to return to Australia at some definite point in time; 

3) whether the taxpayer has established a home (in the sense of dwelling place; a house or other shelter that is 

the fixed residence of a person, a family, or a household), outside Australia; 

4) whether any residence or place of abode exists in Australia or has been abandoned because of the overseas 

absence; 

5) the duration and continuity of the taxpayer's presence in the overseas country; and 

6) the durability of association that the person has with a particular place in Australia, i.e. maintaining bank 

accounts in Australia, informing government departments such as the Department of Social Security that he 

or she is leaving permanently and that family allowance payments should be stopped, place of education of 

the taxpayer's children, family ties and so on. 

1.3&1.31 183 Day test: Actually been in Australia, continuously or intermittently, during more than one-half of the 

year of income, unless the Commissioner is satisfied that the person's usual place of abode is outside Australia and 

that the person does not intend to take up residence in Australia. 

1.4 Temporary resident: s995-1 (1) ITAA 1997 you are a temporary resident if:  

1) you hold a temporary visa granted under the Migration Act 1958; and 

2) you are not an Australian resident within the meaning of the Social Security Act 1991; and  

3) your spouse is not an Australian resident within the meaning of the Social Security Act 1991. 

A temporary resident will pay tax at the Australian resident income tax rates. s768-910 ITAA 1997 provides most 

foreign sourced income is non-assessable non-exempt income for temporary resident. An exception to this is 

where the income is earned from employment performed overseas while the taxpayer is a temporary resident.  

1.5 Carry on business in Australia: TR 2004/15 provides a company that has major operational activities relative to 

the whole of its business carries on business wherever those activities take place; On the other hand, a company 

whose income earning outcomes are largely dependent on the investment decisions made in respect of its assets, 

carries on its business where these decisions are made. This is often where its CM&C is located. 

1.6 Central management and control in Australia: the central management and control will be the location of the 

actual decision making, rather than the formal execution of director’s resolutions (Malayan v FCT). TR 2004/15 

provides for those companies whose CM&C is exercised by a board of directors at board meetings that the CM&C is 

in Australia if the majority of the board meetings are held in Australia. A board meeting is treated as being held in 

Australia when the majority of directors of the company meet in Australia. The exception to this is cases where the 

circumstances indicate an artificial or contrived CM&C outcome 

.  
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2.0 ordinary income

 

2.0 s6-5: (2) If you are an Australian resident, your assessable income includes the * ordinary income you * derived 

directly or indirectly from all sources, whether in or out of Australia, during the income year. 

             (3)  If you are a foreign resident, your assessable income includes: 
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